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No. 6214. ; 

I 

I 

Charles W. Sampson, and Independent Taxi Ownijrs Asso¬ 
ciation, a Corporation, Trading as the Diamond Cab 
Company, Appellants, i 

i 

vs. i 

i 

Rosa L. Mangum. i 


a Supreme Court of the District of Columbia.! 

i 

At Law. I 

I 

No. 81855. I 

i 

i 

Rosa L. Mangum, Plaintiff, | 

vs. ! 

i 

Charles W. Sampson and Independent Taxi OwNEiis Asso¬ 
ciation, a Corporation, Trading as the Diamond Cab 
Company, Defendants. j 

United States of America, j 

District of Columbia, ss: I 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in sa^ Dis¬ 
trict, at the times hereinafter mentioned, the following 
])a})ers were filed and pi-oceedings had, in the labove- 
entitled cause, to wit: 1 

! 

i 
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C. Wi SAMPSON ET AL. VS. ROSA L. MANGUM. 


1 Declaration, 

Filed September 22, 1932. 

In tlie Supreme C’onrt of the District of Columbia. 

At Law. 

No. 81855. 

Rosa L. Maxgum, Plaintiff, 
vs. 

Charles W. S.ampson, and Independent Taxi Owners Asso¬ 
ciation, a iCor])oratioii, Trading- as the Diamond Cab 
Company, Defendants. 

The plaintiff, Rosa L. Mangum, sues the defendants for 
that heretofore on, to wit, the sixth day of July, 1932, the 
Independent Taxi Owners Association, a corporation, trad¬ 
ing as the Diamond Cab Company, was a corporation doing- 
business in the District of Columbia and was engaged under 
the name of Independent Taxi Owners Association, Incor¬ 
porated, trading as Diamond Cab Comjiany, in the busi¬ 
ness of operating, maintaining and assisting others to op¬ 
erate and maintain taxicabs upon the streets and highways 
of the District of Columbia as common carriers for the 
transportation of persons for hire; and the defendant, 
Charles W. Sampson was then the owner of a certain taxi¬ 
cab bearing the name. Diamond Cab Company, and the let¬ 
ters I. T. 0. A. in a diamond on the panels of the side doors 
thereof, and was associated with the said Independent Taxi 
Owners Association, Incorporated, trading as the Diamond 
Cab Com|)any, in operating and maintaining the said taxi¬ 
cab as aforesaid, and the said Independent Taxi Owners 
Association, Incorporated, trading as Diamond Cab Com- 
pan\-, and the defendant, Charles W. Sampson, operated 
the taxicab hereinafter set forth by and through one 
D. F. xStevens. 

That on heretofore, to wit, the sixth day of July, 1932, 
the ])laintiff was operating her automobile in an 

2 easterly direction on E Street, Northwest, in the City 
of Washington, District of Columbia, and the defend- 
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i 

ants, Independent Taxi Owners Association, Incorporated, 
trading as Diamond Cab Company, and Charles W- Samp¬ 
son, acting by and through their servant and agent, D. F. 
Stevens, were operating a certain taxicab in a Southerly 
direction on Fifteenth Street, Northwest, in, at lor about 
its intersection with E Street. 

That it then and there became and was the duty of the 
said defendants and each of them acting by and] through 
their agent, servant or employee to comply with $11 of the 
Traffic and Motor Vehicle Regulations then and I there in 
force in the District of Columbia, and particularly! to com¬ 
ply with Traffic and Motor Vehicle Regulations then and 
there in force in the District of Columbia which ar$ herein¬ 
after specifically referred to and set forth and to] use due 
care in the operation of said taxicab so as to avoid injury 
to the plaintiff, plaintiff property or others lawfully on 
said highway. 

Yet, notwithstanding their duty in the premises, |the said 
defendants by and through their agent, servant] or em¬ 
ployee, unmindful of their said duty and wholly disregard¬ 
ing same and the rights of the plaintiff did negligently and 
carelessly fail and omit to keep a proper lookout; jand the 
said defendants negligently and carelessly failed to bring 
said taxicab to a stop when they saw or by the use of rea¬ 
sonable care and caution could have and should have seen 
the said plaintiff’s automobile in a position of danger, and 
negligently and carelessly ran into the said plaintiffj’s auto¬ 
mobile. And the said defendants. Independent Tafi Own¬ 
ers Association, Incorporated, trading as Diamond Cab 
Company, and Charles W. Sampson, acting by and tlhrough 
their servant, agent or employee, D. F. Stevens, did negli¬ 
gently and carelessly fail to give or sound a] timely 
3 or adequate warning of the approach of thqir said 
taxicab in violation of Article Five, Sectibn Six, 
Paragraph (d), of the Traffic and Motor Vehicle !^egula- 
tions for the District of Columbia then and there ii^ force, 
reading as follows: i 

CT’ I 

I 

Art. V., Sec. 6, par. (d)—“Bicycles, tricycles, and]motor 
vehicles shall be equipped with a suitable signaling jlevice, 
to be approved by the director, to serve as an adequate 
warning of the approaching of such vehicle or as a I warn¬ 
ing of danger, and the use of such signaling device for 
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purposes other than those set forth in this section is hereby 
expressly prohibited: Provided, That nothing herein shall 
be construed as permitting the use of any unnecessarily 
loud or discordant signaling device, siren, or explosive 
whistle, and the same are hereby expressly prohibited: 
Provided, however. That the use on bicycle of any signal¬ 
ing device other than a bell is hereby prohibited.” 

and negligontlv and carolesslv failed and omitted to have 
said taxicab equipped with good and adequate brakes in 
violation of Article Nine, Section Eleven, Paragraph (a) 
of the Traffic and Motor Vehicle Regulations for the Dis¬ 
trict of Columbia, then and there in force and reading as 
follows: 

Art. IX., Sec. 11, par. (a)—“Evei*y motor vehicle shall 
be equipped with two or more sets of independenly oper¬ 
ated brakes which shall at all times be capable of meeting 
the following requirements.” 


and negligently and carelessly failed and omitted to pay 
strict attention to traffic on the highwav and be in condi- 
tion for emergencv control of said taxicab in violation of 
Article Eleven, Section Thirteen, Paragraph (k) of the 
Traffic and Motor Vehicle Regulations of the District of 
Columbia then and there in force and reading as follows: 


Art. XL, Sec. 13, par. (k)—“No motor vehicle shall be 
operated with merchandise on the fenders or hood of said 
motor vehicle so as to obstruct the view of the operator. 
An operator shall pay strict attention to traffic on the high¬ 
ways and shall at all times be in jjosition for emergency 
control of said motor vehicle.” 


and negligently and carelessly operated said automobile 
at a speed greater than twenty-two miles per hour, a 
greater speed being not there indicated by an official sign 
in violation of Article Four, Section Five, Paragraph 3. 

(a) of the Traffic and Motor Vehicle Regulations of 
4 the District of Columbia then and there in force and 
reading as follows: 

Art. IV., Sec. 5, par. 3 (a)—“Twenty-two miles per hour. 
When equipped with pneumatic tires, and when operated 
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I 

anywhere in the District except as restricted byi the fore¬ 
going speed limits.” I 

and did negligently and carelessly fail to give |the right 
of way to the vehicle being operated by the plaintiff in 
violation of Article Two, Section Two, Paragraph (e) of 
the Traffic and iMotor Vehicle Regulations of th^ District 
of Columbia then and there in force and reading a^ follows: 

i 

Art. IL, Sec. 2, par. (e)—”A vehicle approachmg an in¬ 
tersection shall slow down and be kept under sudh control 
as to avoid colliding with ])edestrians or vehicles| Opera¬ 
tors of vehicles approaching an intersection shallj give the 
I'ight of way to vehicles approaching from their dight; but 
a vehicle making a riglit or left hand turn shall! yield to 
through traffic within the intersection or so clos^ thereto 
as to constitute an iinniodiate hazard.” I 


And by reason of and as a result of the negligent and 
careless acts and negligence of the defendants, Independent 
Taxi Owners Association, Incorporated, trading' as Dia¬ 
mond Cab Company, and Charles W. Sampson, acting by 
and through their servant, agent or employee ^s afore¬ 
said, said taxicab was caused or allowed to and [did run 
into and strike the automobile of the plaintiff, badly dam¬ 
aging same and throwing her violently about a]nd seri¬ 
ously and permanently injuring her in that she sustained 
a fracture of the seventh left rib, contusion and ethimosis 
middle left thigh, same below knee, sprained left wirist and 
strained back; that she was confined to her bed fo'^' a long- 
period of time all of wliich caused exciaiciating i)hin, suf¬ 
fering and mental anguish; her nerves and ncrvou.^ system 
wore permanently shocked, injured and disordeijed: she 
has suffered and will in the future suffer great pain and 
mental anguish because of said injuries. Her bodilv health 
and strength have been impaired and will continue to be 
so impaired. I 

5 As a result of the aforesaid the plaintiff h|as been 

compelled to expend large sums of money fo|* physi¬ 
cians, hospitals, nursing and other care and for th^ repair 
of her automobile. And it will be necessary in tlnj future 
for her to ex])end large sums of money to the end tihat she 
may be relieved and healed of her said injuries, alj to the 
great damage of the plaintiff in the sum of Ten Thousand 
Dollars ($10,000.00). 
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Wherefore, the plaiiititT brings this suit and claims of 
and from the defendants and each of them the sum of Ten 
Thousand Dollars ($10,000.00), besides costs. 

CHARLES C. COLLINS, 
ALBERT E. BRAULT, 

Attorneys for Plaintiff, 

Plea of Independent Taxi Owners Association, 

Filed October 11, 1932. 


Now comes the defendant, Independent Taxi Owners As¬ 
sociation, and for plea to the declaration filed in the above- 
entitled action denies that it is engaged in the business 
of operating, maintaining, or assisting others to operate 
and maintain taxicabs in the District of Columbia, as a 
common carrier for hire or that its co-defendant, Charles 
W. Sampson, was associated with this defendant in operat¬ 
ing and maintaining taxicabs for hire, or that D. F. Stevens 
was the agent, servant or employee of this defendant, as 
in said declaii’ation alleged, or that this defendant was act¬ 
ing through any servant, agent, or employee, or that this 
defendant violated any of the Traffic Regulations as set 
forth in said declaration or that it violated any duty that 
it owed to the plaintiff or that it injured or caused to be 
injured, the said plaintiff in anv manner whatsoever, 
i ALFRED D. SMITH, 

I Attorney for Independent Taxi 

Owners Association, 

6 Plea of Charles IF. Sampson, 

Filed October 11, 1932. 

Now comes the defendant, Charles W. Sampson, and for 
plea to the declaration filed in the above-entitled action, 
denies that he w’as assisted by his co-defendant. Independ¬ 
ent Taxi Owners Association, in the operation of a taxi¬ 
cab, or associated with said Association in the operation 
of the taxicab as set forth in said declaration; he denies 
that he "was negligent or careless in any manner whatso¬ 
ever in connection with the operation of said taxicab on 
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the day and time in question, or that he violated a^y Traffic 
regulation as set forth in said declaration, or th^t he was 
in anywise responsible for the injuries and I damages 
claimed to have been suffered by the said plaintiffi 

ALFRED D. SMIliH, 
Attorney for Charles W. Scfwpson. 

j 

Joinder of Issue. ! 

I 

Filed November 15, 1932. 
*#*##*# 


The plaintiff joins issue on the pleas of the defendant 
tiled herein. i 

CHARLES C. COLLINSi 
ALBERT E. BRAULT, | 

Attorneys for Pl'^intilf. 

I 

i 

Memorandum. \ 


November 23, 1933.—Verdict for Plaintiff for ^1,100.00. 


7 Supreme Court of the District of Columbi^. 

I 

Friday, December 151, 1933. 

Session resumed pursuant to adjournment, Hojn. Chief 
Justice Alfred A. Wheat, presiding. | 

I 

1 

# # ♦ # # # I w 


Upon consideration of the motion filed herein, for a 
new trial, it is ordered that said motion be, and the| same is 
hereby, overruled, and judgment on verdict is ordeij*ed. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein tlie sum of One Thousand One Ijlundred 
Dollars ($1,100.00), together with costs of suit to lj)e taxed 
bv the clerk and have execution thereof. 1 

From the foregoing judgment the defendants lj)y their 
attorney of record, in open court, note an appeal to the 
Court of Appeals of this District; whereuiion, ani under¬ 
taking to act as a supersedeas bond is hereby fixe^ in the 
sum of One Thousand Five Hundred Dollars ($1,500.00) 
and a further undertaking to act as a cost bond is hereby 

i 

i 

I 

1 

I 

! 


I 
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fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 


Memoranda. 

January 8, 1934.—$50 deposited in lieu of undertaking on 
appeal. Proposed Bill of Exceptions and notice filed. 

Assigyiment of Errors. 

Filed January 8, 1934. 


Now come the defendants, Charles W. Sampson and In¬ 
dependent Taxi Owners’ Association, by their attorney, 
Alfred D. Smith, and say that the Court erred— 

8 1. In its ruling as to the admissibility of the evi¬ 

dence as to the general income of the defendant As¬ 
sociation. 

2. In overruling the defendants’ motion for a directed 
verdict on the ground of contributory negligence of the 
plaintiff, Mangum. 

3. In overruling the defendants’ motion for a directed 
verdict as to the Independent Taxi Owners’ Association on 
the ground that the evidence showed that the cab in ques¬ 
tion belonged to the defendant Sampson and was operated 
by the agent, servant and employees of the defendant 
Sampson. 

4. In ]>ermitting testimony to be adduced at the trial rela¬ 
tive to an insurance fund created bv the members of this 
Association. 

5. The court erred in refusing to withdraw a juror and 
declare a mistrial because of the misconduct of counsel in 
putting into evidence the existence of an insurance fund 
maintained by the members of this Association to pay dam¬ 
ages incident to the business of operating taxicabs by mem¬ 
bers of the said Association. 

6. And for other errors apparent on the face of the 
record. 

ALFRED D. SMITH, 

I Attorney for Defendants. 


9 
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Supreme Court of the District of Columbi^. 

Tuesday, February 20, 1934. 

I 

Session resumed pursuant to adjournment, Hdn. Chief 

Justice Alfred A. Wheat, presiding. j 

! 

m # # # # # I 

i 

Come now the parties hereto by their respective at- 
9 torneys of record, and thereupon, the defendants by 
their attorney submit to the Court the Bil| of Ex¬ 
ceptions taken at the trial of this cause and pray Ithat the 
same be signed and made of record, nunc pro tunc, Nvhich is 
hereby accordingly done. I 


Designation of Record, i 

I 

Filed January 8, 1934. | 

####*# I# 


Now come the appellants, Charles W. Sampson land In¬ 
dependent Taxi Owners’ Association, in the above jentitled 
cause and designate the parts of the record which t;hey de¬ 
sire to have included in the transcript, said parts be^ig con¬ 
sidered sufficient for the determination of the questions 

raised on appeal, namely: j 

1 

1. The Declaration. | 

2. Plea of Independent Taxi Owners Associatibn and 

Charles W. Sampson. ! 

3. Joinder of Issue. | 

4. Judgment of the Court, appeal, &c. ! 

5. Memo.: $50.00 deposit in lieu of bond on appeal. 

6. Bill of Exceptions. I 

7. Assignments of Error. | 

8. Designation of Record. | 

ALFRED D. SMITHj 
Attorney for Defendants, 

January 8th, 1934.—Service of copy Designation of 
Record, Assignment of Errors and Bill of Exceptibns ac¬ 
knowledged this 8th dav of Januarv, 1934. i 

CHARLES C. COLLINS'l 

Attorney for Plaintiff. 


1 
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10 Supreme Court of the District of Columbia. 

United Statp:s of America, 

Di.^frict of Columbia, ss: 

I, Frank Ik Cunniiigliam, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 0, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, co])y of which is made part of this 
transcript, in cause Xo. 81800 at Law, wherein Kosa L. 
Mangum is Plaintitf and Charles W. Sampson et al. are 
Defendants, as tlie same remains upon the tiles and of rec¬ 
ord in said Court. 

In testimonv whereof, 1 Iiereunto subscribe inv name and 

• • 

affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of April, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


11 In the Supreme Court of the District of Columbia. 

No. 81,855. 

I Rosa L. Mangum, Plaintiff, 

vs. 

Charles W. Sampson et al., Defendants. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Chief Justice Alfred A. Wheat, of the Supreme Court of 
the Disti'ict of Colum])ia, and a jury, duly empaneled and 
sworn to try the issues herein, which trial began on Mareli 
19, 1931, and thereafter was further ])roceeded witli. Rose 
L. Mangum, ])laintitT herein, being first duly sworn, testi¬ 
fied on her own behalf, on direct examination, in substance, 
as follows: 

That she is employed in the Internal Revenue Depart¬ 
ment of the Government, receives a salary of two thousand 


I 

i 


C. W. SAMPSON EX AJL. VS. ROSA L. MANGUMj 11 

i 

one hundred and forty dollars, less the fifteen per 'pent cut; 
that at the time of the accident she was the owper of a 
Pontiac Sedan said automobile being practically hew; that 
she was proceeding east on ‘‘E” Street at Ibthl; slowed 
down, looked to right and left, saw no traffic with the ex¬ 


ception of one car headed north on 15th Street ;| did not 
see anything coming from the left at all; front of I car was 


not more than live feet from west side of intersection at 
15th Street and E Street; when about two-thirds why across 
intersection looked to left and saw taxicab coming at a 
terrific speed; all she remembered was that she jvvent up 
in the air; car was knocked close to the Comniercci corner, 
near the southeast corner of Commerce curbing;!witness 
was going slow not more than ten miles an hour, ch’iver of 
the cab came to side of witness’s car; she was lyihg down, 


could not move; the emblem on cab was Diamond; ishe was 


taken to Emergency Hospital. 


I 

'Whereupon, the following occurred: i 


12 And when you got to Emergency Hospital, 

what was done? A. They gave me tw^ hypo¬ 
dermics- ! 


Mr. Smith: Now, just a moment, I object to aify testi¬ 
mony as to treatment administered excepting it be testi¬ 
fied to by the physician who administered it. I 

The Court: The objection is overruled. I 

Mr. Smith: Your Honor will allow me an exception? 

The Court: Yes. She cannot testify as to what tl^e medi¬ 
cine and so forth was, but she can testify to the sam^ things 
you and I could about what was done. She said th^re was 
a hypodermic given.” I 

i 

That they strapped witness’s back and side; left thpre in a 
couple of hours and went to 100 Maryland Avenue, jNorth¬ 
east, where she was put to bed and family physician'called; 
accident happened about 5:30 in afternoon; doctor sti'apped 
witness, gave her some medicine and ordered cold ajpplica- 
tions; doctor saw her the next morning; next day yitness 
felt great deal of pain, in side and back; was treated by doc¬ 
tor for about two months but has been under care conktantlv 
for periods ever since; was under the influence of mWicine 
and could hardly bear pain; away from her employment a 
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month; does not know how many times she saw the doctor 
but thinks approximately an average of once a month. 

Whereupon, the following occurred: 


Bv Mr. McCabe: 

Q. Did you incur expense at the Emergency Hospital in 
connection with the treatment ? 


]\Ir. Smith: That is not the method of proving them. I 
do not know anvtliinir about the values of those services. 

A (loctoj- can cliargo anything he pleases and I- 

The Court (interposing): The question is now—What is 
the ({uestion ? 

The Keporter (reading): “Did you incur cx])ense at the 
Emergency Hospital in connection with the treatment?” 

The Court: You object? 

13 ]\Ir. Smith: Yes. 

The Court: Overruled. 

Mr. Smith: And I may have an exception? 


The Court: Yes. 

Mr. Smith: That is not the proper method of proving 
r(‘('ords. 'Fhe pro])er method is the I’ecords of Emergency 
Hospital. 

The Court: I do not agree with vou. 


Bv Mr. McCabe: 

% 

Q. Will you answer the question? A. Do I have the 
right to answer ? 

^Ir. McCai)e: Yes. 


Bv the Court: 

Q. Did you incur any bills? A. Yes. X-ray treatments 
and strapping. 

Bv Mr. McCabe: 

Q. What was vour X-rav bill? 

Bv the Court: 

Q. Have you got any bill for it? A. About forty dollars, 
I believe, was my X-ray. 

Mr. Smith': That is just the vice of it. These things are 
all matters of record. 
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The Court: Now, Mr. Smith, don’t you thinki I could 
testify if a doctor rendered me a bill for a certain 'amount? 

• I 

Mr. Smith: You can, yes. But that is not proof of the 
fairness of tliat charge. He may render the bill:for that 

amount but- I 

The Court (interposing): It is a fact that they! may be 
taken into consideration. 

Mr. Smith: This lady says “about.” She does not even 
know. There is, certainly, a record. | 

Mr. McCabe: If your Honor please, in answer! to that 
objection, my thought is this: she can testify a^ to the 
amount of the bills that were rendered her. The; reason¬ 
ableness of the bills we are not asking her abouti I will 
ask the doctor the same question, if he submitted 
14 the bills and will prove the amount of those, and 
he can then attack the doctor as to the reajsonable- 
ness of the bills. i 

The Court: There is no doubt about that. Slid cannot 
testify about what it was. She ought to know. I 
Mr. Smith: Your Honor will allow me an exception to 
that ruling? j 

The Court: Yes. i 

i 

does not know the amount of the bills but thinksi it was 
$40.00 for two X-rays and strapping, all of which invent in 
the subject of the objection of the exceptions of the defend¬ 
ants. Doctor’s bill One Hundred Thirty-Five Dollars; 
prior to the accident her physical condition was yev\r good; 

had an estimate made for damages to car. ! 

i 

I 

Whereupon, the following occurred: ! 

I 

Q. I will show you an estimate and repair bill on ^his car 
(handing a paper writing to the witness) and askj you if 
this was an estimate and repair bill that you had niade on 

your car after this accident.- I 

! 

Mr. Smith: I object. | 

The Court: On what grounds ? | 

Mr. Smith: On the ground that there is not- 1 

The Witness (after examining the paper in question): 
That is. ! 

Mr. Smith: I object on the ground that there is no claim 
in this declaration for this item of damage. 

The Court: Let’s see. 
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(The Court examined the pa])ers filed in the instant 
case.) 

The Court: It states that as the result of the aforesaid 
the plaintiff was compelled to expend large sums of money 
for physicians, hospitals, nurses and other matters and 
for the repair of her automobile. 

Mr. Smith: Yes, but there is nothing in here to indicate 
any charge of any type or character whatsoever as to that 
amount or that need. This is an action for personal in¬ 
juries. 

The Court: As 1 read that, she includes an item for the 
repair of her automobile. 

15 Mr. Smith: I submit that there is nothing here 
which justifies the carrying through of this charge 
and, in addition to that, this is not the proper method of 
proving it. 

The Court: That second objection, that goes to the same 
point that you have already stated, but I do not see how 
that differs in the physicians, hospitals, nurses and every¬ 
thing else. It is oik^ of llu‘ (‘bunents of damage. 

Mr. Smith: Here is the situation: There is absolutely 
nothing in the world here in the shape of testimony as to 
what the condition of the car was except it was a new car, 
which does not amount to anything; there is no evidence 
here of anv mechanic- 

The Court (interposing): That is what he is trying to 
prove. The objection is overruled. 

Mr. Smith: Your Honor will allow me an exception? 

Estimate was made immediately after accident; amount 
Two Hundred Thirty-One Dollars, Sixty-Seven Cents; bill 
was paid by plaintiff. 

Whereupon the following occurred : 

By Mr. McCabe: 

Q. Was that the estimate you had made? A. Yes. 

Q. When \vas that estimate made? A. It was immedi¬ 
ately after the accident. I had the man to come up to the 
building to see the car, and then they towed it down to 
SteuarCs and examined it and made an estimate and sub¬ 
mitted it to me. 
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Q. And what was the total amount of the repairs on that 
car? A. Two hundred and thirty-one dollars iud sixty- 
seven cents. 

Q. And did you pay it? ,A. I did. I 

Q. You did pay it? A. Yes. I 

I 

16 Mr. McCabe: I offer this repair bill in' evidence 

and will ask that it be marked for identification, and 
I will prove it when the mechanic gets on the stand. 

Mr. Smith: Let me see it. | 

I 

• • * • * * j * 

j 

i 

The Court: I assume this will be followed up? i 

Mr. McCabe: Certainly. I will put the mechanic on the 
stand. ! 

The Court: Of course, the estimate is not proofj of what 
was done. 'i 

Mr. Collins: The mechanic is waiting in the witn^s room 
now, sir. | 

I 

Bv Mr. McCabe: i 

•• 1 

I 

Q. Now, shortly after this accident, did you have |a photo¬ 
graph made of the car? A. Yes. The man camie up to 
make the photograph while it was parked, before iSteuart 
got it, in the back of the Methodist Building, I think it was 
the second or third day after the accident. I wc(uld not 
let it be disturbed until it was photographed. ! 

Q. I will show you this photograph—and I will connect 
this up with the photographer when he gets on the ^tand— 
and I will just ask him to prove it then. Do you objject? 

Mr. Smith: Yes, I object. | 

i 

By Mr. McCabe: I 

Q. Is this the photograph of your car taken at that time 
(exhibiting to the witness a photograph)? A. (A^ter ex¬ 
amining the photograph in question) Yes. j 

Q. Will you look at both photographs? Here is another 
(handing a photograph to the witness). A. (Afterj exam¬ 
ining two photographs) Yes. j 

Q. Was that your car? A. Yes. | 

Q. A picture of it? A. Yes. ! 

Q. After the accident? :: ! 


1 
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17 Mr. McCabe: I am not offering them in evidence 
just now. 

Mr. Smith: I am objecting to this, your Honor, for the 
reason that it is not properly identified. 

The Court: The objection is overruled. 

Mr. Smith: And an exception? 

The Court: Yes. 

Mr. McCabe: That is all. You may take the witness. 

On Cross-Examination, witness testified that she drove 
back of the White House; that she came through on to 15th 
street on what is now E Street; that she looked to her left 
when she was not more than five feet to the west intersec- 
lioii lino: that tliero was a liiiiii ])arkway on tlio left and no 
pavement; does not know how high the parkway was; she 
had th(‘- gotten into Fifteenth Stj’eet wlien she looked to 
the left but was about five feet from intersection; meaning 
by that about five feet from west line of Fifteenth Street; 
that she could see up Fifteenth Street at least forty or fifty 
feet; that she kept on looking to right and left; did not see 
him until she was two-thirds across intersection when he 
was bearing down on her at a terrific speed; that she had 
been looking all the time there was nothing to obstruct her 
view; that immediately following the accident she was" 
knocked unconscious and regained consciousness a few min¬ 
utes afterward; that the taxicab driver drove witness to 
hospital in her own car; the cab driver stayed there until 
she was discharged from hospital and took her home in her 
automobile; does not know who strapped her back in hos¬ 
pital; Doctor Reeves, her family physician, did not take 
off strapping placed there by Doctor at Hospital; that he 
put more strapping on over what was already there; she 
went back to hospital a few days later for X-ray; that she 
had two sets of X-rays made, three in each set; did not see 
cab until it was u])on her: the head of her car was two- 
thirds wav across intersection; cab was so close it was im- 
possible for her to step on gas and get out of way; struck 
the rear end of her car; witness was knocked over on Mrs. 
Jurney; at the time driver came over and talked to her 
she was lying down, holding her side; Mrs. Jurney had 
been sitting in front seat alongside of witness; witness was 
unconscious and doesn’t remember but Mrs. Jurnev^ was on 

•r 
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I 

front seat with her; witness was lying do\tn ill and 
18 unconscious; witness did not talk to drive^ of cab; 

rode in front seat to hospital; did not have to move 
her; she had been knocked so far on front seat! that she 
could sit on driver ^s seat and Mrs. Jurney wa$ on seat 
holding her; witness went back to work first day of August, 
since that day has worked regularly; at the tinjie of the 
accident was staying with Mrs. Jurney at 100 !^Iaryland 
Avenue, Northeast; witness testified on re-direct |examina- 
tion that Mrs. Jurney had filed a suit against! her and 
Diamond Cab Company; that there was a side !walk be¬ 
tween Fifteenth Street and embankment. i 


On Recross Examination, witness testified that she did 
not recollect receiving a copy of subpoena #82,1^3, being 
suit against Mangum and Sampson but that wasi not suit 
she referred to. 


Whereupon, Dr. William P. Reeves was called as a wit¬ 
ness for and on behalf of the plaintiff, and havling been 
previously duly sworn by the Clerk of the Court, I assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : ! 


That he was a graduate of Georgetown Medical School 
and ])ractice(l general surgery; that he first treatec| plaintifi’ 
on July (i; that she was in a high degree of shockj thought 
she had a fracture of the seventh rib, had bruises, of the 
Iliigli and also Ixdow tin? left kiHM‘; s])rai|nod left 
wrist; back was sprained; witness strapped plaintiff’s back 
including sacroiliac; that he gave her a prescription; saw 


her next day; was not much improvement, slight {mprove- 
ment; he continued to treat Mrs. Mangum at the liouse for 
about two weeks; that during that period of time f^lie could 
get up; she did get up, most of time in bed; that after 
period of two weeks she came to his office; that $he went 
to see him; about two months elapsed between jier next 
treatment at the office and before; after she started coming 
to his office, he saw her every other day for a periojd of two 
or three months; thinks it takes about six months for a rib 


to heal before it is anyway near normal; thought it caused 

I 

I 

i 

1 

I 


2—6214a 
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a traumatic pleurisy; pleurisy is an inflammation of 

19 the pleura which is the covering of the lungs; 
thought he found a traumatic pleurisy in the plain¬ 
tiff; thinks he treated her for about four months for that 
condition; that that condition has cleared up; 

Whereupon the following occurred: 

Q. Xow, since the date of tliis accident, what was the con¬ 
dition as vou observed it as regards her nervous condition ? 
A. I think she- 

Mr. Sinitli (inter])osing): Just a moment. 1 object at 
this time to anv testimonv regarding tlie general nervous 
condition of Mrs. Mangnm. The Court of Ai)peals has lield 
wliere you recover for ])ersonal injuries you cannot recover 
for general nervous condition. 

The Court: Do you object to any testimony about her 
condition before the accident lia]^pened? 

Mr. Smith: No, I want him to testify to the true condi¬ 
tion, but wlien yon get to this condition of nervousness I 
object to that. 

The Court: What is the question you object to? Head 
the (piestion. 

The Reporter (reading): ‘‘Now, since the date of this 
accident, what was the condition as you oi)served it as re¬ 
gards her nervous condition?” 

The Court: You object to that? 

Mr. Smith: Yes. 

The (?ourt: 1 overrule the objection. 

Mr. Smith: And I note an exception. 

The Court: Yes. That is a condition vou could sav with 

• » 

reasonable certainty flowed from this accident. Of course, 
it has to be confined to tlie direct result of this accident. 

Mr. McCabe: I will ask tlie question this way, if your 
Honor please. If you will strike out the other question- 

;Mr. Smith (inqiosing): No, I have an exception 

20 to his Honor's ruling. 1 want that to stay. 

The Court: Yes. 

Mr. McCabe: I will leave it in. 

The Court: 1 want you to have the final benefit of the ex¬ 
ception. You prefer to have the exception stand with the 
answer or without? 
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Mr. Smith: I have objected to this line of examination 
and have stated my reasons and your Honor has bverruled 
them. He wants to get rid of tliat. | 

The Court: He wants to withdraw the question and you 
object. I 

Mr. Smith: Yes. That takes out vour Honor’s!rulins,’. 

The Court: He can- | 

Mr. McCabe (interposing): What? | 

Mr. Smith: I say if you do that it takes out the Court’s 
ruling. I 

The Court: He can withdraw the (piestion if he|wants to. 
It has been answered. I 

Mr. McCabe: 1 will withdraw that question, ahd I will 
ask this question. 

Mr. Smith (inter])osing): To that I object and |l note an 
exception to your Honor’s ruling. ! 

The Court: Yes. i 


Bv Mr. McChibe: 


Q. Now, Doctor, what was the nervous condition as you 
observed it of Mrs. Mangum resulting from the| injuries 
received in this accident since the date of the accidejnt, while 
she was under your care? j 

I 

Mr. Smith: I object to that for the reason that! I stated 
before. | 

The Court: And the objection is overruled. | 

Mr. Smith: And you will allow me an exception? 

The Court: Yes. I 


Bv !Mr. McCabe: 


(^. Will you answ(‘r tlu* (pu‘stioii. Doctor? 
a high degree of shock. 


A. She was in 


Mr. Smith: I move that go out as not being responsive. 
Mr. !McCabe: He has not finished his answer. | 


The Witness: Evidenced—How was that? 


Bv !Mr. McCabe: I 

* i 

Q. Will you go ahead, Doctor ? A. Evidenced—of course, 

she had injuries sufficient to produce a high degree (j)f shock, 
but I believed that Mrs. MaiigTim was in a high dggi-ee of 
shock at that time. I 
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21 Q. Now, as time went on- A. (Interposing.) 

Yes, sir. 

Mr. Smith: Just a moment. I ask your Honor that that 
go out. It is not responsive to the question. 

Bv the Court: 

Q. What is shock, Doctor? A. What is shock? 

Q. Yes. A.! There has never been anv satisfactorv-defi- 
nition of “shock,” but it is a state of the nervous svsteni 
deviating from normal. 

The Court: All right. Go on. 


Her nervous condition is not com})letely recovered from 
accident*; h^s treated her from date of accident until date; 
treatment consisted of rest; gave her sedatives, meaning 
by that a mild narcotic to hold down tens/ion of nervous 


system; that she is under care of witness; last time he saw 
her was yesterday; did not make complete examination; 
saw her back and strapped her back and kept it stra]^])ed 
about a month; that she was given cohdiichine and salicylate 
of soda intravenously; thinks that that does good in a mus¬ 
cular con-tion of strain; he gives it in cases of ])ackaclie; 
took strapping off to see if she could get along witliout it; 
plaintiff was a great deal better; no further evidence of 
back condition; he really thought that tlie entire condition 
would have cleared up by this time; should clear up in 
probably two to three months from i)resent time; addi¬ 
tional treatnumt of }i(*at, infra-n‘d and alpine light whicli 
he thinks does a lot of good; thinks he gave her about a 
dozen; says jJaintiff owes him One Hundred and Four Dol¬ 
lars to present; showed a recei])t for Twenty-five dollars 
which witness thought was plaintiff’s previous 
22 bill. 


Thereupon the whole line of (piestioning as to bills was 
withdrawn. 

On Cross-examination, witness testitied that he keeps rec¬ 
ords in his office showing what he finds wrong with patients; 
that he has a record of diagnosis of Mrs. Mangum’s trouble. 

Whereiipon he was asked to produce the record, which he 
did and testified that what he produced was a copy of the 
original record; that he had a record of visits made to Mrs. 
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I 

AMangiim; that ho produced copies of the record; identified 
one pa])er as first record; showed balance of Forty-one dol¬ 
lars; balance on account Fifty-One Dollars that hie showed 
the plaintiff on the (Jth of July which showed the first charge 
for attending to her after the injury and that showed a 
balance of Fortv-one dollars; that the balance of Fortv- 

• ! V 

one Dollars was old bill; that the Forty-one Do|lars had 
nothing to do with bill for services rendered gro[vving out 
of accident : that the $10.00 item had nothing to dp with it. 

After an agreement of testimony i-egarding mixW-up ac¬ 
counts and endeavoring to find out what the bill of Dr. 
Reeves was foi- attiMidance upon Mrs. Mangunp Dpctor tes¬ 
tified that he had itemized bills at home; that of| the One 
flundi-ed and Four Dollars which was due. Fifty Dollars 
was for testimony in this case; witness thinks Ids bill is 
Fiftv-one Dollars; witness included Fiftv Dollars for testi- 

4 *1 

monv; that the charges were One Hundred and Four Dol- 

* • * 4 ! 

lars regarding the testimony at Fifty Dollars addpd to the 
Fifty One Dollars making One Hundred and four| dollars; 

witness testified that the correct bill is Fiftv-one Dbllars. 

1 

I 

\Vhereu])on the Court adjourned. I 




Ther(mi)on Joseph C. Elbert was called a wit¬ 
ness for and on behalf of the ])laintiff, aiuj having 
been previously duly sworn by the Clerk of the Cj)urt, as¬ 
sumed th(‘ witness stand and, ui)on examination, testified as 
follows: I 

That he is Computing Engineer, District of (jolumbia 
Government; that the width of the intersection of hjifteenth 
Street at E Street is sixty-eight feet; from curb jo curb; 
E Street from curb to curb, fifty-six feet; from thp middle 
entrance of the jiark on the west side of the intersection on 
a line to the east side of Fifteenth Street, even \yith the 
cui-b, tin* distanc(‘ is seventy-nine feet; plat was mpde No¬ 
vember 15, 193‘>, but since that date the intersectlion has 
been changed; a walk on the northwest corner o^ street. 
The measurements were as of the date of the accideib- 

Thereu])on Arthur P. Moore was called as a jwitness 
for and on behalf of the i)laintiff, and having been pre¬ 
vious! v dulv sworn bv the Clerk of the (,^ourt, assumed the 
witness stand and, upon examination, testified as folpws; 

That his business is that of repairing automobiles; on 
July G was employed by L. F. Steuart, Inc., as a! super- 
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visor for repairs of automobiles; that he examined Mrs. 
Mangum’s car; that it was a Pontiac 1932; frame was bent; 
left doors bent; after examining plaintiff’s exhibit #1, be¬ 
ing an estimate, testified that he had it typed in the office; 
damage to car both front fenders; both left fenders bent, 
running board and brackets; left door bent, woodwork 
broken; center post that holds door closed broken: frame 
buckled and metal floor board buckled, axle housing bent; 
rear axle housing and left rear wheel, left axle was bent; 
does not remember making an estimate of the costs; fair 
and reasonable charges was $230.00; that the damages were 
repaired by L. P. Sleuart; rc])airs made under witness's 
supervision, running board could have been repaired; 
24 witness does not remembei* whether running board 
could have been repaired, any charge for a new run¬ 
ning board; docs not remember whether the left rear a])ron 
could be repaired or not. but the price of the estimate is 
for a new one; does not remember how bad it was bent; the 
axle liousing could not be straightened satisfactory; does 
not remember Jiow ])adlv it was bent; could not sav whether 
the car in the condition lie saw it could be driven or not; 
was in the shop the better part of the week; sent to the 
factory for some parts; docs not remember what would be 
fair and reasonable charge for straightening fender; does 
not remember what would be fair and reasonable charge 
for straightening frame in this case; could not tell how 
bending of frame threw wheels out of line; man by name 
of Jones fixed frame; m^7n bv name of Burroughs and 
Whitaker did the body work; does not remember replacing 
any glass in the car; witness would not be able to state what 
is a reasonable charge to install woodwork, center body 
post; new woodwork on both doors, straighten metal on both 
doors, straighten gas tank shield, straighten rear metal floor 
boards, refinish damaged parts of body; has no idea what a 
fair charge for that work would be; from photograph does 
not think running board could be straightened and put in 
good condition. 

Whereupon it was moved that the entire testimony of 
witness go out, which motion was overruled and an excep¬ 
tion noted and allowed. 

Whereupon Leo A. Haller was called as a witne.ss for 
and on behalf of the plaintiff,,, and having been first duly 
sworn was examined and testified as follows: 
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That he is a Civil Engineer employed hy the l)istrict of 
Columbia Government; made measurements at .Fifteenth 
and Fj Streets; that the embankment on the nortliwest cor¬ 
ner of Fifteenth and E Streets is five feet ten alnd three- 
quarter inches high. i 

i 

On Cross-examination testified that that ivvas from 
2b the existing sidewalk; that the pavement haj> one and 
one (juai'ter inch fall from the bottom of the wall to 
the curb and there is a dip of about five inches tb the gut¬ 
ter; that that figures about seven and one half inches 
which would make the top of the wall from the street level 
over six feet; that on top of the wall was a copipg of six 
inches; there was a soil or ])arking from five to Jriix inches 
higher than the coping; that there was shrubberjy on top 
of that; there there was spruce trees which was about five 

* I 

feet high; set back about five feet from the edi^-e of the 
wall. I 

I 

i 

On Redirect Examination, witness testified that this walk 
set back twenty-one feet seven and one-quarter inches from 
west curb of Fifteenth Street; that it is about ten fleet from 
north curb of Fj Street. | 

I 

I 

\Vheren])()n Frank R. Nymark was called as a| witness 
for and on behalf of the plaintiff, and having bf^eii first 
duly sworn, was examined and testified as follows: 

That he is a commercial ])hotograi)her; in July, 19(32, made 
photographs of Mrs. Mangum’s car; pictures wej*e taken 
July 8; were taken in the court behind the Methodidt Apart¬ 
ment Building. | 

Photograph was marked Plaintiff’s Exhiliit ir2i 

" . ” ! 

Whercn]K)n Vinencio Cruz was calle<l as a witness for 

and on behalf of the plaintiff, and having been fifst duly 
sworn, was examined and testified as follows: | 

That he is a photographer working for Leeth Bothers; 
that in July, 1932, he took a picture of Mrs. Mangiiiju’s car; 
that picture was taken July 13, 1932, that it was taken in 
back of apartment where Mrs. Mangum lives; ])ictpre was 
marked Plaintiff’s Exhibit #3. | 

I 

2(3 Whereupon Carrol William Dunning wa.$ called 
as a witness for and on behalf of the plaintiff, and 
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having been first duly sworn, was examined and testified as 
follows: 

Witness testified that he was forty-three; was Assistant 
Director Process and Marketing Division, Agricultural Ad¬ 
justment Administration; he was acquainted with Mrs. 
Mangum; for the last two vears he had seen her about once 
a' week or at least once every two weeks; for the last two 
years he had seen her very often; that })rior to July 0 her 
general condition of health was very good; saw her about 
two and one half weeks after accident; that at that time 
Mrs. Magnum was very nervous he saw her in the Method¬ 
ist Building; since the time of the accident he had seen her 
at least once a week, many times more than once a week; 
that she was in a nervous state and when thev drove three 

4 ' 

or four times it was necessarv for him to take the wheel be- 

4/ 

cause she could not drive any further; he often had to park 
the car because she could not park on account of turning 
the wheel; in cleaning her apartment if she ha])])ened to 
lift anything heavy she would have to rest up the next day, 
and sometimes not go to office, moving a davenport or any¬ 
thing like that; never went walking with her to any extent; 
because she generally drove; further that she was in a high 
nervous state; right nervous, not being able to drive with¬ 
out being nervous, would liavo to go to bed; that Mrs. Man- 
gum told him that; has observed since accident that she 
was not able to get around as well as she did formerly be¬ 
cause she seemed weaker. 

Whereu})on John J. Cash was called as a witness for 
and on behalf of the plaintiff, and having been first duly 
sworn, was examined and testified as follows: 

27 Was a member of the Metropolitan Police Force; 

that he went to the scene of the accident on Julv 6; 
that there was a woman named Rose -Manguni whom he 
identified was at the scene of the accident; that she was 
driving a Pontiac sedan; witness did not see accident; when 
witness arrived at scene of accident, her car was in the 
middle of intersection facing toward park between Penn¬ 
sylvania Avenue and E Street in a northeast direction; that 
Mrs. Mangum was sitting at the steering wheel resting her 
head in her arms on the steering wheel; she was taken to 
the hospital in her own car by the cab driver who had been 
in collision with her car; taxicab was in middle of intersec- 


25 


C. W. SAMPSON ET AL. VS. ROSA L. MANGUMj. 

tion facing south; that the cab driver admittc^ he was 
driving the taxicab; that the cab had the insignia pf the In¬ 
dependent Taxi Owners Association on it; was (Jlriven by 
David Francis Stevens; cab was owned by Charles W. 
Sampson; that he did not ask driver how accident hap¬ 
pened: that 1 k‘ was not ac(jiiainted with any of tpe parties 
to the accident; that tlie taxicab that he testified pbout was 
involved in the accident; Pontiac seemed to be badlv dam- 
aged in the left center; including tires and lefti running 
board front fender of taxicab was })ushed forwarp so that 
it had to be pulled out before you could drive the pab; that 
it was acrainst the tire. 


Tlnu'enpon Dr. W. P. Reeves a witness ])rcviously 
swoi’n, was recalled and testified further as follows: 

About his charges for visits to Mrs. Manguin July (), 
the first charge being $10.00, the next was $0.00, the 
third one was $o.00; witness testified to a great jniany of 
visits aftei* August <S, on charges of $o.00a))iece through Oc¬ 
tober, stating that all of these visits occurred in ll932; but 
finally arrived at the conclusion that he wps mixed 
28 up and the visits after October 3 were in lp33; that 
his last visit inimediatelv following the acciilent was 
August 1, 1932, and his next visit August 3, 1933;|that, the 
visits after August 1, 1932, during the months of j August, 
October and November were in 1933; that he thinks jhe made 
some visits but they were not on the record; costs jof medi¬ 
cal treatment, $79.00. i 

On cross-examination. Doctor testified as follows: That 
there vras a copy of the records that he had down pi Court 
before; that he did not bring the originals; that jthe rec¬ 
ords produced by the witness of charges rendered for serv¬ 
ices in connection with the accident were hopelessl^ mixed 
up so that witness testified that the record reap upside 
down and backwards; that this started at the bottom and 
read up. | 

Whereupon the slips ))roduced by witness wasl offered 
in evidence as Defendant's Exhibit Number 1. ■ 

When he examined Mrs. Mangum at fii-st founp her in 
bed; that he found straps on her back on the left side; 
these straps covered the seventh rib; down, indicating 
about here, the seventh rib; that it was a fixed r|b; that 
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the strappiiiir covered llie ril) and went about four inches 
below the rib; tliat he stra])})ed it coini)letely; did not re¬ 
move the strapi)in;r: that he ])nt the additional strappiiyiC 
right over tlie top and extended it further down and 
around; found a brnis(‘ on tlie middle third of the thigh 
between the hi]) and the knee about four inches long and 
an inch and a half wide on the rigid thigh; bruised three 
or four inches long and an inch wide on the foreleg; no 
abrasion; that she was in the house about two weeks after 
the accident; slu* develo])ed traumatic pleurisy in a week's 
time whih‘ she was confined to the house; that slie canu* 
to the 'witness's office about two weeks after tin* 
29 origijial injury and in that ])eriod of two weeks had 
develo])ed traumatic pleurisy; that sin* went out 
while she still had tin* ])lenrisy; the treatment used by 
witness was tin* int]’av(‘nous injection above ref(*rr(‘d to for 
l(*g treatnn‘id!; tin* only other treatment used for the ph‘n- 
risv was light tr(‘atnieid foi- inflam-ation of the pl(*ura; 
])l(‘nra is not a form of jnieunionia; ])in*unn)nia involves 
the lungs; this injury did not involve the lungs; involves 
the covering of tin* lung; that the fracture of tin* s(*venth 
rib was just a ])lain fracture; takes about two months for 
rib to knit; when a fracture occurs, nature secretes a sub¬ 
stance that turns to bone, and that forms a callas of tin* 
bone in the course of knitting nature secretes somewhat 
more than is necessary; that it leaves a ridge where the 
fracture occurred and then nature absorbs that ridge; wit¬ 
ness thinks traumatic pleurisy. 

Witness testified as follows: “Traumatic ])l(*urisy I think 
is due to, well, she had a blow on that side, a heavy blow 
to fracture that rib. Then after that rib is fractured, as 
I said before, the X-ray examination of the ribs, it is rather 
indefinite; in some cases it cannot be shown, and I do not 

Ix'lieve tluw cnuld show a fracture of the rib if von should 

• • 

be the patient, on account of the thickness." 

Inflammation causes traumatic pleurisy; that there was 
no pniK'ture of the abdominal cavity; that the pleurisy con¬ 
dition exist<‘di about four months and that during that ])eriod 
of time thei'e was inflammation of the pleura; this condition 
existed from the time of the accident ii]) until the end of 
the four months; gave her no treatment aside from the 
drugs mentioned except light treatment and keeping it 
properly strapped. 
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Whereupon the following question was asked:! 

Q. You sav that lasted for a period of four months ? A. 
Yes. I 

30 Q. How is it. Doctor, that there is no charge in 
this list for aiiv of those treatments aftcif August 

1st? A. 1932? ‘ I 

Q. Yes, sir. A. Well, I think there is a charge. 11 do not 
believe the records are very complete, Mr. Smith. 

i 

Witness was asked if theia* was any outward injlications 
or bruises found to give injury to the sacro-iliac joint 
which might be a strain; witness answered, “He ^rapped 
her down, covering the sacro-iliac and down about the end 
of the coccyx; strap])ing was a heavy tape stt’apping; 
strai)ping stayed on about three weeks; outside of the in¬ 
jection of the drug mentioned, the only other tifeatmeiit 
was a sedative for the nerves; witness went baeik to his 
office during the noon recess, collected plaintiff’si record; 
il was almost im])ossible to get any other record.^; secre¬ 
tary made a copy which he brought down; that thej records 
l)ro(luced in court were the only records of the }vitness; 
his secretary looked to see if there was any othej* record 
after August 1st, of the treatment of Mrs. Mai|gum in 
connection with the injurv; thinks he has other | records 

^ • I 

showing a treatment after August 1st, 1932; that inone of 
the slips show any treatment after August 1, 19$2, until 
August 3, 1933; the original record of the examinlition of 
Mrs. Mangum was not in court; does not keep a record of 
every treatment. I 

I 

I 

On redirect examination, witness testified as foljlows: 

I 

That the age of patient would have an effect u|)on the 
healing of the rib. i 

j 

Whereupon Mae C. Manger, was called as a witness for 
and on behalf of the plaintilT, and having been first duly 
sworn, was examined and testified as follows: | 

I 

31 That she is cinploy(‘(l at the office of the Independ¬ 
ent Taxi Owners Association as a clerk; that there 

was a switchboard maintained in the office, over which 
calls for cabs are received; that Mr. Gauges was injeharge 
a part of the time; witness’s husband’s name, Ahdrew; 
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he is Secretary ami 'J'reasnrer of llie Assoeiation; witness 
^^ave the name of some of the Board of Directors; Mr. 
Davis is President, Mr. Haines is Vice-President; tliat the 
witness does not know Iiow the cor})oration raises its in¬ 
come; witness receiv(‘s a])i)lications for new members who 
desire to join tlie Association; does not have anythin^: to 
do with th(' grantiiiiT of the applications; that there is a 
Diamond Service Com])any, maintains a ^msoline station; 
that a]>plication- for membership are received, turned over 
to the I^oard of Directoi's, and are then sent back to her 
wh(*n they ar(‘act(‘d upon; ap})licant a])])ears before' Board 
of Directors; initiation fee' varies; witness did not know 
the exact amount of initiation fee at the time slu' was tes- 
tifyinic; amount charired for membershi]) depends n])on 
conditions snri-onndin.e,- the a))])licant; that to Ix' an asso- 
('iate mcmbei*. wonld Ix' ^i^lOO.OO, to beconu' a full member 
$l,0t)0.()<); tliat tile associate member wonld have to ])ay 
dues; witness did not work on the liooks and did not know 
what th(' dnesiweix'; that the present rate lias Ix'en chaniiX'd 
recently; witness thoniiht it was .$7.50 a month, slu' was 
not sure; before that it was $15.00 a month; paid the sann* 
aimnint for each cab; that detiended upon the day of tin' 
month tin' cab was put on the street; witiu'ss could not ti'll 
what the rate wonld be on a s})ecitic time in the month; 
that it was $15.00, but it was on the 20th or before; wit¬ 
ness conld nolt t('ll ri.i;'ht now what tin' rate for two cabs 
wonld be; some two months ai^o it would have been $10.00 
a cab; testitied as to who had charire of said books; that 
Mr. ■Manner and Mr. Davis sig-n checks; that Mrs. Man¬ 
ger \s resident home address was given; did not know 
wheix' .Mr. .Mancfi'r was at pn'sc'iit tilin'; conld 
'>2 not tell whether Mr. Manger woidd get home or 
not: witness was the oldest girl in their office; in 
absence of Mr. Manger or Mr. Davis, she wonld have charge 
of office: knew where some of the books arc; docs not know 
where the books showing disbursements are kept; Mr. Man¬ 
ger would be in charge of books showing who was a mem¬ 
ber on dnlv (), 1!).‘)2; witness does not know anvthing about 
• • 

operation of Diamond Service Station; witness gives ont 
cal) numbers; when an ai)plicant is accepted for member- 
shij), witness gives out numbers; does other clerical work; 
answers telephone, assists others in office, general clerical 
work; that when an applicant gets a number lie is placed 
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on the list of active members; number is ^iveji and is 
placed in cab book before caw can display thb colors, 
a letter; ‘;oes to the Director of Traffic and aiiother to 
the Public Utilities Commission; showing that tlie appli¬ 
cant is a member of good standing; that the Association 
does not maintain paint shop; cabs are inspectjed after 
they are painted but not by witness; cabs are inspiected by 
members of the organization, usually Mr. Hipson,! the per¬ 
sonnel officer; the applicant is given a slip that', the cab 
is ‘‘0. K/’; then the taxicab has to be inspecte(J by the 
Public Utilities Commission and Traffic Bureau; then they 
have to get their “H” tags, and after tags are pu^ on you 
can operate cab; Diamond Service Company maijntains a 
gasoline station; witness does not know anything about it; 
is run separate from the Association; does not knbw what 
is done with the monev received from initiation fees and 

« I 

from the drivers each month; she does not have charge of 
that money and does not know; money is used ii^ paying 
operating expenses, and paying for accidents; 4oes not 
pay for gasoline and none of the money goes to Diamond 
Service Company. | 

Whereupon the following occurred: j 

The Court: What do you mean when you pay ^pr acci¬ 
dents ? i 

The Witness: Well, cases settled against the ecjmpany. 

By Mr. Collins: i 

1 

33 Q. You mean if one of the owners, a duly qualified 
owner, is involved in an accident, that your company 
makes payment in settlement of those claims; is th^t what 

you mean? A. Not in all cases, no. i 

* 1 

Q. In some cases do you? A. Yes, in some cases| we do. 
Q. You do in some cases? ! 

I 

Mr. Smith: I move for the withdrawal of a juror ^nd the 
declaration of a mistrial. I have tried my best to st^p this 
thing because the records could have been brought to show 
the facts. Now, this gets into the question of insurance. 
Mr. Collins: There is no question of that kind raised here. 
Mr. Smith: It is a question of that kind, you cahT get 
away from it. ! 

Mr. Collins: She said they paid for accidents. | 

I 

i 

j 

i 

• i 

I 
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Mr. Smith: Because her testimony at best is a lot of 
hearsay. This lady does not know. She is told, though she 
does not know. 

The Court:: She said she does know some things. 

Mr. Smith : There are necessary books and records that 
would show if they want them. They have never sub¬ 
poenaed the books and records in this office. 

Mr. Collins: We are going to do that. 

Mr. Smith: I am talking about what has been done. 

The Court: I am going to overrule your motion. 

Mr. Smith: An exception. 


Witness does not know the whereabouts of Mr. Manger; 
he had been home some time during — morning; witness 
produced book that showed some of the disimrsements of 
July 6, 193*2; witness testified that there was trustees’ ac¬ 
count book; witness was shown the book and identified it 
as a cab book; that they had in the ofiice; book showed the 
income of the Association in 1932; book was known as cash 
receipts book; each man has a ledger page in the book which 
keeps a record of his ])ersonal account with the Asso- 
34 ciation; the book accounts receivable, cash disburse¬ 
ment book; if books were out of tile case it would take 
about an hour to go up and get them. 


Whereupon different girls from the office staff and books 
were brought in accordance of an agreement between coun¬ 
sel. Witness does not know where the charter of the Dia¬ 
mond Cab Company is. 


Thereupon Charles W. Sampson, one of the defendants 
herein, was called as a witness for and on behalf of the 
plaintiff, and being then and t lie re duly sworn by the Clerk 
of the Court, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

Tliat he is one of the defendants; that lie was the owner of 
the taxicab involved in the accident; that lie was receiving 
the income from that cab; that lie was a member of the 
Independent Taxi Owners Association at time of the acci¬ 
dent; that the cab had the colors painted on the cab similar 
to that belonging to members of the Association; that at the 
time of the accident a man named Stevens was driving the 
cab; that the witness paid the Association dues; that he 
paid for services rendered; he thinks it was $15.00 a month; 
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received telephone services through call boxes; tli|at he be¬ 


lieved that diamond emblem was on the boxes; if 1 anybody 
wanted a cal) call could be dispatched through ai box and 
the cab would answer that call. | 

Whereupon the following occurred: j 

I 

Q. AVliat were the other services vou received? i A. Part 

^ ^ I 

of that money we contributed to sort of an insurance. 

Mr. Smith: Just a moment. I am now objectingi and ask 
that a juror be withdrawn and a mistrial be declared. 

The Court: This matter has got to be settled. J under¬ 
stand Judge O’Donoghue has been through it. | 

Mr. Smith: Certainly your Honor sustained aj similar 
motion here a few days ago. There is no reason \v\iy this 
should be gone into for the ])urposes of establishi^ig a lia¬ 
bility for a tort sup[)osed to have been comniitted by 
35 a member of this association. If this man maintained 

I 

an insurance fund of his own, it would not be h proper 
matter to go before the jury except in aggravation of an 
existing situation. 1 

Mr. Collins: hie did not say that. ! 

Mr. Smith: He did say that. | 

The Court: I am a little wiser than I was two three 
weeks ago. I am going to let this evidence go in and see 
what the result will be. I 

Mr. Smith: Your Honor will allow me an exception to 
that ruling! i 

The Court: Yes. | 

Mr. Collins: Your Honor, I should like to approach the 
bench to discuss this matter with vou. I 

• I 

(At this point counsel approached the bench, where the 
following occurred:) | 

j 

Mr. Collins: I should like to prove by this witness that 
this is not an insurance or sinking fund but a fundj which 
is used by these drivers from time to time to pay certain 

claims. | 

Mr. Smith: It is an insurance fund and is used f(|)r that 
purpose, and you know it. | 

Mr. Collins: I do not want to ask that question if your 
Honor feels that it might be misleading to this juijy. 

The Court: My position is that if I should allo]vv this- 
whole thing, so far as you choose to go into it, to be brought 


1 
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out, then somebody eventually has i^ot to decide whether 
there is liability on the association. The only way it can be 
done is to haye it presented. That would be contrary to the 
action I took once l)efore, but the way it arose once before 
is a little different from what it is this time. As I said a 
moment agoy I hope I am wiser than I was two or three 
weeks ago. I haye learned from experience. I am going 
to let this go in. 

Mr. Collins: Does your Honor believe that I am within 
my rights in inquiring further about this fund? 

36 The Court: I do not want to advise vou, but I 
would receive evidence to show just what this fund 
was—accurately, fully, and fairlv. 

Mr. Smith: I want this record to show that this fund is 
governed bv a written contrail between tlu^se men and the 
association. I am objecting to this and 1 ask for an ex¬ 
ception. 


By Mr. Collins: 

Q. What is the sinking fund you s])()ke of a moment ago? 
A. As far as I know, we paid our dues at the end of the 
month for our subscription to our service. It was made 
part for service and i)art for the sinking fund. 

Q. Do you know what is meant by the sinking fund? A. 
I imagine- 

Q. (Interposing.) I do not want to know wliat you 
imagine;,it is what you know. A. I don't. 


Witness was not compelled to ])uy gas 
tion or anywhere els(‘; 


from the service sta- 


Wliereupon, the following occurred: 

Q. Was there an arrangement wh(*reby you could pur¬ 
chase gasoliiie from the association at the time this accident 
occurred? Was there a service station maintained by the 
Association? 

^Ir. Smith: I object to tliat. The testimony has already 
been brought out by your own witness that the service sta¬ 
tion is a separate, independent corporation. ^Irs. Manger 
testified she knew nothing about it. She was your witness. 

The Court: I will overrule the objection. 

Mr. Smith: Exception. 
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By Mr. Collins: | 

A. Is there a service station maintained by the Inde¬ 
pendent Taxi Owners Association since that time?| 

Mr. Smith: I object. 

The Court: Overruled. j 

Mr. Smith: Exception. 1 

The Witness: As far as I know, it was not maintained 
bv the association. I 

• I 

i 

Bv Mr. Collins: | 

Q. Is there a station in any way connected wit'ji the as¬ 
sociation/ I 

Mr. Smith: I object, your Honor, to his leading! his own 

witness. It is not a cross-examination problem. 

37 The Court: Objection overruled. | 

Mr. Smith: Your Honor will allow me an excep¬ 
tion, please/ | 

Tile Witness: As far as I know, several driver'js got to¬ 
gether and suliscribed money to start this station jfor their 
own benefit. It had nothing at all to do with the officers at 
all—with the association. As far as I know, itj was an 
entirely different project. | 

Bv Mr. Collins: I 

i 

Q. Was there any other service that you received be¬ 
sides what yon outlined to us/ A. I don’t think ^o. 

Q. What did you pay to join this association/ |A. I be¬ 
lieve it was .$10r) at that time. | 

Witness testified on examination that his cab was dam¬ 
aged to the extent of $5.30; right front fender anc^ bumper 
were slightly bent; witness did not see the accident; Stevens 
who was driving the cal) was the witness’s eniplovee; paid 
him on commission basis. i 

I 

Thereupon Alfred D. Smith, altoi-ney for the dejendanls 
herein, was called by counsel for the plaintiff as aiwitness, 
and being then and there dulv sworn bv the Clerk of the 
Court, assumed the witness stand, and upon examination, 
testified as follows: i 


3—6214a 
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That he was attorney for the Independent Taxi Owners 
Association, first employment being in 1926; thinks he be¬ 
came attorney for them in 1927; when he filed a number 
of petitions for injunction against former members of the 


Association; that the basis of 


said injunction was unfair 


competition in representing themselves to the public as 


members of the Association; witness does not know what 


the costs arc to belong to the Association; that the organi¬ 
zation is for the mutual benefit & protection of independent 
taxical) owners engaged in the taxicab business; the Asso- 
ciation services rendered for which the members pay for 
regulations by a written subscription blank; telephone 
switchboard and branch stations about the city; men repre¬ 
sented as collective bodv bv officers of organization; hear- 
ings before Congress; legislation pending which may or 
may not be beneficial to taxicab business in appearances 
and representations before the Public Utilities Commis¬ 
sion; certain part of advertising for benefit of membership; 
representations in court involving traffic regulations, etc., 
construction of traflic regulations, and police regulations 
involving taxicabs; witness\s office in Columbian Building 
and he has a number of telephones; some of tele- 
38 ])hones are listed under tlie Inde])endent Taxi Own¬ 
ers Association in connection with the svstem; oiu* 
of these telephones is for claims department; claims de¬ 
partment maintained by the Indei^endent Taxi Owners 
Association; the claims department signified that it is the 
insurance department Association membership; fund main¬ 
tained by the members for tiieir protection; the funds are 
maintained by the men by monthly payments in the sha]H* 
of premiums under written agreement; the fund belongs to 

the men and is administered bv the Association as truste(‘ 

% 

for membership; banked l)y the Association as trustee; 
checks are signed by President and Treasurer; funds are 
used same as any other insurance fund, to pay claims grow¬ 
ing out of accidents had bv members of the Association; 
witness represents the Association as trustee which is all 
a matter of written contract. 


Whereupon the following occurred: 

Mr. Smith: 'Your Honor, I am wondering just how far 
I am getting into a jam here about confidential communica¬ 
tion. I certainly am going to stop now unless the Court 
directs me to continue. 
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The Court: You have a right to object. Whht was the 
question? I 

The Reporter (reading): ^‘A. When you cledide that a 
claim sliould be paid what do you do?” 

The Court: I think that is going a little far, ibyself. It 
is a (piestion that covers a pretty wide field. I 
!Mr. Collins: Possibly T can revise the questionj and with¬ 
draw that one. 

Bv ^Ir. Collins: ! 

1 

Q. Do you draw an order on some one for piyment of 
these funds in the trust fund? A. 1 decline to answer any 
question. I think they are coutidential in the cjonduct of 
mv otlice for the association. ' 

V I 

Mr. Collins: Mav we have a ruling? j 

The Court: What was the question? I 

The Reporter (reading): “Q. Do you draw ani order on 
some one for payment of these funds in the tru.'^t fund?” 

The Court: Do you mean, Does he ]jersonally 
39 do it ? I 

Mr. Collins: Yes. | 

The Court: That is after it has been decided! to settle 

' I 

the case? | 

^Ir. Collins: Yes. j 

The Court: I do not think it is confidential. Y^u cannot 
ask him about any particular case. You could no| ask him 
whether he advised a settlement, but after it hasj])een de¬ 
cided bv somebody that the ease should be settled,! I do not 
see anv i-eason whv vou should not sav whether you draw 

* • • » ♦ j 

the order. ! 


?^Ir. Smitli: I want to say this: T have answeijed ques¬ 
tions very far afield about certain connections ofi this or- 
ganization about which I have some very serious jdoubt in 
my mind as to whether I had any right to disclosj? or not. 
lie is going into the woi-kings of my office, as toithe dis¬ 
tribution of funds, instructions T may give to my cjlients as 
to what he or she shall do and what I say shall be done. 
That is certainly asking me to disclose relations, bnd that 
is improper under the law. That is all it amounts'to. 

The Court: I am going to be perfectly fair to you, Mr. 
Smith. I do not believe a lawyer should be required to 
divulge any confidential communication as that is generally 
understood. 
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Mr. Collins: If your Honor please, if there is any ques¬ 
tion at all as to this confidential communication, perhaps I 
would prefer to withdraw the question. 

The Court: I think there is some question about it. 

Mr. Collins: May I withdraw the question at this time? 

The Court: Yes. 

Mr. Collins: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

All of which testimony as to the sinkini*' fund was taken 

♦ w 

subject to the objection and exception g-ranted. 

40 Wiiereii])on, Chesley W. Jurney was called as a 
witness for and on behalf of the plaintiff, and being 
tlien and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand; whereupon the following* oc¬ 
curred : 

Witness testified that he was husband of passenger in 
the car with Mrs. Manguni; and that she, Mr-. Jurney, was 
too ill to attend court. 

Whereui)on Alfred 1). Smith, attorney for defendants 
herein, was recalled by counsel for the i)laintiff as witness 
on behalf of plaintiff: 

(Witness produced certain contracts purporting to be 
signed by Mr. Sampson, co])ies of which are attached hereto 
and marked plaintiff’s exhibit- 5 and G.) 

By Mr. Collins: 

Q. This payment relates to the form of ])ayment of 
claims, does it not ? A. Yes. 

Q. The insurance fund yon have been talking about is a 
sinking fund in this contract? A. That is correct. 

Q. There was not any mention of the term ‘‘insurance”? 
A. Xo, but it is. 

Q. Does the Independent Taxi Owners’ Association have 
a license to do an insurance business in the District of 
Columbia? A. No—at least I say no; not that I know of. 

Q. This fund that we have been talking about all morn¬ 
ing, out of which funds are paid, is the same fund identified 
and described in this agreement of the Independent Taxi 
Owners’ Association with Mr. Sampson? A. Yes. 
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41 'Wlioroupoii, further testimony was takenIrcgarding 
tli(‘ insurance fund and introduced in evicjcnce; and 
the charter of the corporation, Independent Ta:^i Owners 
Association, was offered in evidence and marked Plaintiff’s 
Exhibit Number 7. 1 


'rh<‘r(*u])()ii Francis P. Gauges was calh'd as ja witness 
for and on behalf of the plaintiff, and being then land there 
duly sworn by the Clerk of the Court, assumed tbe witness 
stand, and, upon examination, testified as follows: 

That he is employed by the Independent Ta:ii Owners 
Association as chief dispatcher; switchboard niaintained 
in the office of the Association; calls are receivedj from the 
])ublic, are dispatched from the call boxes; thatj they are 
dispatched to the nearest call box to where the c^all comes 
from; the driver answering gives number of cab^ does not 
know anything about how numbers are assigned ;| he has a 
list of nunihcu's at switchboard; when a call is seijit out the 
(Irivei* u‘iv(‘s liis nunil)er; if he is in good standingl he takes 

' . ' . ' I . 

tlu‘ call; that he was einploved in Julv 1932 in tihis same 
ca])acity. 


42 Plaintiff’s Exhibits 5 & 6. | 

1 

i 

Copy. ; 

I 

j 

Agreement made this — day of -, 19 —,j by and 

])etween the Independent Taxi Owners Association, Inc., 
h(‘reinaft(‘r styl(‘d the ‘n’om])any,” and Charles AV. Sani])- 
son, residing at —, Associate Member, herein designated 
the‘‘Subscriber.” i 

First: This Subscriber hereby subscribes for t|he Com¬ 
pany’s “Service for Diamond Taxicabs,” set forthi in para¬ 
graph “Second” of this agreement, and hereby ^grees to 
pay the Company for the said service during the|continu- 

ance of this agreement at the following rates: ($t—) - 

Dollars initiation fee payable on the date of the signing of 
this contract, and Ten ($10.00) Dollars in advance on the 

first (lav of each and evorv month for each Cal) owjned and 

• • 

()})(‘rated l)y the Subscriber, and will join the | sinking 
fund and pay the sums to be required by it. i 

Second: The Company agrees that as long as the Sub¬ 
scriber shall keep and perform the covenants an<^ condi¬ 
tions to be kept and performed by him, it will, dujring the 

I 
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continuance of this agreement, as to the Cab owned and op¬ 
erated by this Subscriber. 

(a) License and permit the Subscriber to have painted 
thereon, body of cream color, with red stripe or band 
around center of cab, black top, a red diamond with 
‘‘I. T. 0. A.’’ inscribed therein, and the words ''Diamond 
Cab Company,” and "Potomac 6200.” 

(b) That no associate member be permitted to operate 
more than one cab. 

(c) Establish from time to time as the Company may 
see fit, call boxes and locations in the District of Columbia 
where Diamond Cabs will receive calls. 

(d) Maintain a central receiving station for telephone 
calls at offices i of the Company, and communicate all re¬ 
quests for Diamond Cab service to the Company’s call box 
and location nearest to the address of the person request¬ 
ing such taxicab service. 

(e) The Company agrees to advertise Diamond Cab 
service from time to time as the Company may deem 
proper. 

(f) This Subscriber hereby agrees to patronize the Dia¬ 
mond Service Station. 

(g) This Subscriber further agrees not to i)articipate or 
be actively engaged in any other business, exclusive of the 
operation of a Diamond Cab, while a member of the Inde¬ 
pendent Taxi Owners Association, Incorporated. 

Third: This' Subscriber covenants and agrees that he 
will observe and abide by the Company’s "Rules and Reg¬ 
ulations for the Operation of Diamond Cabs,” printed on 
the back of this agreement and made a })art liereof. and 
such rules and regulations which may hereafter be made 
by the Company. 

Fourth: It is specifically agreed that the Company has 
the right at any time to cancel this agreement by so notify¬ 
ing this Subscriber in writing at the address of the Sub¬ 
scriber written above. 


Fifth: In the event this agreement is cancelled, this Sub¬ 
scriber shall immediately upon receipt of such notification, 
remove from Cab owned and operated by him, the color 


(h'sign, diamond, and the words 


"Diamond Cal) Com])any” 


and “I^otomacl ()200,” and shall not advertise or indicate 


in any manner that the Cab owned by this Subscriber is in 
any way entitled to the "Service for Diamond Cabs” or is 
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in any manner affiliated, associated or connected! with this 
Association. i 

Sixth: It is further agreed that the Companj^ is in no 
wise responsible or assumes any responsibility o^ any kind 
arising from personal injuries or property damage caused 
to or by the Subscriber. | 

In Witness Whereof the Company has caused these pres¬ 
ents to be executed by its proper officers duly Authorized 
thereunto and this Subscriber has hereunto set !his hand 
and seal the dav and vear first above written. 

INDEPENDENT TAXI O'V^NERS 
ASSOCIATION, INC., ! 

By H. C. DAVIS, | 

P'K^ST/d&'yvt i 

(Signed) CHARLES W. SAMPSON, i[L.s.] 

Aftest * I 

A. W. MANGER, j 

Secretary/, \ 

I 

Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this — dav of —^—, A. D. 
19 —. 


Notary Public. 

I 

43 Rules and Regulations for the Operation of Diamond 

Taxical)s. j 

j 

Colors: 1. Diamond Taxicabs sliall be ])aiiitedj only in 
colors and designs approved by the Company. No color 
or design not approved by the Company shall bcj painted 
on any part of a Diamond Cab. i 

Words: II. Only the words ‘‘Diamond Cab Cobipany” 
and “Potomac 6200” shall be painted on Diamond Cabs. 
'I'Ii(*s(‘ wol'ds slinll 1)(‘ ])aint(‘d on ])nr1s of Diamojid C;d)s 
and in locations thereon, approved by the Company. 

Tariff: III. Only taxi-meters registering rates approved 
by the Company shall be used on Diamond Taxicaps. 

Uniforms: IV. Only equipment approved by the Com¬ 
pany shall be used by drivers of Diamond Cabs, j 

Calls: V. Everv driver of a vacant Diamond Cab shall 

^ I 

accept calls wherever hailed. At the Company’s c^ll boxes 
and locations drivers must take calls, whether picli-ups or 
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telephone, in the order in which the drivers stand in line. 

Overcharges: VI. If the Company’s investigation dis¬ 
closes that a passenger has been overcharged, the Sub¬ 
scriber hereby agrees, upon the Company’s request, to re¬ 
fund to the passenger all sums in excess of the correct 
charge. 

Conduct: VII. To preserve the reputation of service 
rendered by the Diamond Cab Company owners, and to 
protect the Subscriber against conduct on the part of the 
drivers inimical to the best interests of all Subscribers, the 
Board of Directors shall investigate charges brought 
against drivers and shall take such action as is necessarv 
in the premises. The Board of Directors are authorized 
to investigate particularly, charges of 

(a) Violation of any of these Rules and Regulations. 

(b) Intoxication while in charge of cab. 

(c) Smoking while in charge of cab. 

(d) Reckless driving. 

(e) Speeding. 

(f) Overcharging. 

(g) Tampering with taxi-meters. 

(h) Discourtesy to passengers. 

(i) Violation of City or State ordinances. 

(j) Using of profane language. 

(k) Keeping the floors, windows and exterior of cab un¬ 
clean. 

(l) Any other misconduct tending to injure the reputa¬ 
tion of Diamond Cab Service. 

Member’s References. 

(Give Names and Addresses of Three Reliable Business 

Men.) 

Name:-. Address: . 

Name:-. Address: . 

Name:-. Address: . 

44 Agreement made this — day of-, 19—, by and 

between the Independent Taxi Owners Association, 
Inc., hereinafter styled the ‘‘Company,” and Charles W. 
Sampson, residing at -, herein designated the “Sub¬ 

scriber. ’ ’ 
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First: The Subscriber hereby subscribes for I the Com¬ 
pany’s “Service for Diamond Taxicabs,” set fortjh in para¬ 
graph ‘ ^ Second ’ ’ of this agreement, and hereby | agrees to 
pay the Company for the said service during the continu¬ 
ance of tliis a,i:recniont at the following rates: ^ ($—) 

Dollars initiation fee payable on the date of the signing of 
this contract, and Ten ($10.00) Dollars in advance on the 
first day of each and everv month for each Cab Owned and 

* * , , i 

operated by the Subscriber, and will join th|3 sinking 
fund and pay the sums to be required by it. i 
Second: The Company agrees that as long as! the Sub¬ 
scriber shall keep and perform the covenants and condi¬ 
tions to be kept and performed by him, it will, during the 
fontinnanc(‘ of this agreenunit, as to each and every Dia¬ 
mond Cab owned and operated by the Subscril)er. 

(a) License and permit the Subscriber to have painted 
thereon, body of cream color, with red stripe| or band 
around center of cab, black top, a red diambnd with 
“I.T.A.O.” insc]*ib(‘d tlier(‘in, and the words “iDiamond 
Cab Company,” and “Potomac 6200.” 


(c) Establish from time to time as the Com|)any may 

see fit, call boxes and locations in the District of Columbia 
where Diamond Cabs will receive calls. | 

(d) Maintain a central receiving station for telephone 

calls at oflSces of the Company, and communica|:e all re¬ 
quests for Diamond Cab service to the Company’^ call box 
and location nearest to the address of the person request¬ 
ing such taxicab service. | 

(e) The Company agrees to advertise Dianlond Cab 

service from time to time as the Company ipay deem 
proper. ! 

Third: The Snl)scriber covenants and agreesj that he 
will observe and abide by the Company’s “Rules and Reg¬ 
ulations for the Operation of Diamond Cabs,” pointed on 
the back of this agreement and made a part hereof, and 
such rules and regulations which may hereafter i be made 

by the Company. | 

Fourth: It is specifically agreed that the Company has 
the right at any time to cancel this agreement by so notify¬ 
ing the Subscriliei* in writing at the address of itlie Sub¬ 
scriber written above. | 

Fifth: In the event this agreement is cancelled,|the Sub¬ 
scriber shall immediately upon receipt of such notification, 
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remove from any and all Cabs owned and operated by him, 
the color dcsi^^n, diamond, and the words “Diamond Cab 
Coni})any''’ and “Potomac (5200,“ and shall not advertise or 

indicate in anv manner that anv of the Cabs owned bv the 

» • • 

Subscriber ai*e in anv wav entitled to the “Service for 

• • 

Diamond (\abs" oi* is in any manner affiliated, associated or 
connected with the Diamond Cab Company. 

Sixth: It is further agreed that the Company is in no 
wise responsible or assumes any responsibility of any kind 
arising from personal injuries or property damage caused 
to or by the Subscriber. 

In Witness Whereof the Company has caused these pres¬ 
ents to be executed by its proper officers duly authorized 
thoiamnto and the Subscriber has hei’ennto set bis band 
and seal the dav and vear first above written. 

' ‘ INDEPENDENT TAXI OWNERS 

ASSOCIATION, INC., 

By H. C. DAVIS, 

President. 

(Signed) CHARLES W. SAMPSON, [l. s.] 

Attest: 

A. W. MANGER, 

Secretary. 

Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this — day of-, A. 1). 

19—. 


Notary Public. 


45 Rules and Regulations for the Operation of Diamond 


Taxicabs. 


(‘oloi's: 1. Diamond Taxicabs shall be ])aintcd only in 
colors and designs approved by the Company. No color 
or design not approved by the Company shall be ])ainted 
on any ])art of a Diamond Cab. 

AVords: II. Only the words “Diamond Cab Com]')any” 
and “Potomac 6200” shall be painted on Diamond Cabs. 
These words shall be painted on parts of Diamond Cabs 
and in locations thereon, approved by the Company. 

Tariff: HI. Only taxi-meters registering rates approved 
by the Company shall be used on Diamond Taxicabs. 
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Uniforms: IV. Only equipment, approved by ithe Com¬ 
pany shall be used by drivers of Diamond Cabs, j 

Calls: V. Every driver of a vacant Diamond jCab shall 
accept calls wherever hailed. At the Company’s call boxes 
and locations drivers must take calls, whether p3ck-ups or 
telephone, in the order in which the drivers stanjd in line. 

Overcharges: VI. If the Company’s investigation dis¬ 
closes that a passenger has been overcharged, !the Sub¬ 
scriber hereby agrees, upon the Company’s request, to re¬ 
fund to the passenger all sums in excess of thje correct 
charge. I 

Conduct: VII. To preserve the reputation o^ service 
rendered by the Diamond Cab Company ownersi, and to 
])rotect the Subscriber against conduct on the pa^'t of the 
drivers inimical to the best interests of all Subscribers, the 
Board of Directors shall investigate charges j brought 
against drivers and shall take such action as is liecessary 
in tlie premises. The Board of Directors are authorized 
to investigate particularly, charges of | 

! 

(a) Violation of any of these Rules and Regulations. 

(b) Intoxication while in charge of cab. 

(c) Smoking while in charge of cab. 

(d) Reckless driving. | 

(e) Speeding. j 

(f) Overcharging. | 

(g) Tampering with taxi-meters. | 

(h) Discourtesy to passengers. | 

(i) Violation of City or State ordinances. j 

(j) Using of profane language. | 

(k) Keeping the floors, windows and exterior of jcab un¬ 
clean. i 

(l) Any other misconduct tending to injure the ireputa- 

tion of Diamond Cab Service. I 

I 

! 

Member’s References. i 

I 

I 

(Give Names and Addresses of Three Reliable Business 

Men.) I 

i 

Name:-. Address: -. | 

Name:-. Address: -. j 

Name:-. Address: -. i 
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4() Know all men by these jiresents: 

Whereas the subscriber is a member of tlie In(Ie])endent 
Taxi Owners Association and owner of one or more cabs, 
listed on the books of the said Association, as owned by the 
subscriber and is desirous of creating a Sinking Fund, to¬ 
gether with other members of the Independent Taxi Own¬ 
ers Association, for the ])ur})Ose of assisting the subscrib¬ 
ers in adjusting, so far as possil)le, claims of ])assengers and 
the public, for damages caused by the cabs owned and oj)- 
ei'ated bv tlie su])scri])(*rs hereto; and 

Whereas, the Indep(‘ndent Taxi Owinu’s Association, 
through its oflic(*rs, ar(‘ d(‘sirous of assisting tlie subsciubers 
to said fund in adjusting the aforesaid elaims: 

Xow, therefore, it is this — day of-, 1!)—, agiH'cd as 

follows; 

That the subseril)er sliall ])ay to the Indei»endcnt 'Faxi 
OwiU'rs Association, as Trustee of said Fund, such sum p(‘r 
month ])ei* cab on the first day of eaeli month, on eaeh cab 
owned and o])!(‘rated by the subscriber as may be (U‘termin(‘d 
by the memberslii]) as n(‘cessary for tlie ])ur])oses of tliis 
contract, said amount to be deposited by th(‘ lnde])(mdent 
Taxi Ownei’s Association, in a reimtable Trust Fompany 
for the ])urposes luu-ein enumerated and none other, to wit : 

Tlie subscriber agiH‘es to ])ay all the damages U]) to and 
including $‘J5.00. Tlie Indejiendent Taxi Owners Associa¬ 
tion to make every effort to com])romise, settle and adjust 
out of the aforesaid fund, all damages in (‘xcess of $‘2-*).00 
for accidents' occurring from the day succeeding the date 
hereof. 

Should the subscriber fail to ])ay any ])remiuni or install¬ 
ment within Ihirtv davs from the dav when dm*, tin* bene- 

• • • 

tits umh'r this Agreement cease, and tlie amount so jiaid 

intoi said fund bv the subscriber is bv him forfeited and 

• • 

inures to the benelit of the remaining subscribers. 

That if the subscriber severs his memberslii]) with said 
Association o'r be ex})elled therefrom, all sums ])aid in under 
this Agreement shall be forfeited and inure to the benefit 
of the remaining subscribers. 

The funds hereby created by this Agreement shall lx* 
liable for ])ro])erty damage in the sum of Five Hundred 
Dollars, and for loss on account of an accident, entailing 
bodily injuries, including death, resulting therefrom to one 
person is limited in any event to One Thousand Dollars and 
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I 

i 

subject to said limits for each person, the Association’s 
funds liability for loss on account of any one accideijt entail¬ 
ing bodily injuries, including death, resulting therefrom, 
to more than one person is limited in any event toi Twenty 

Five Hundred Dollars. i 

! 

This entire contract shall be void if the subscriber has 
wilfully or thru negligence concealed or misrepresented 
any material fact or circumstance concerning this Contract 
or the subject thereof; or in case of any fraud, attempted 
fraud, or false swearing, whether before or after Idss. 

In the event of loss or damage covered hereby, the sub¬ 
scriber shall give immediate notice. I 


In the event of loss or damage whenever requested, the 
subscriber shall assist in effecting settlement, secui^ing evi¬ 
dence, obtaining the attendance of witnesses and prose¬ 
cuting suits to sucli an (extent and in such a mannerjas may 
be deemed desirable. If action is brought against the sub¬ 
scriber to enforce a claim for damages covered under this 
Agreement, the subscriber shall immediately notify and 
promptly forward every summons, or other paper (jir proc¬ 
ess served on or received by him in connection therewith, 
and the subscriber sliall not voluntarily assume any liability 
or interfere in negotiations for settlement or in aijy legal 
proceeding, or incur any expense or settle any claini except 
at his own cost. I 


That said fund sliall be used for no other purpose than 
that of the settlement of claims as herein set forfh, and 
expenses incidental to the administration of this fhnd and 
settlement of said claims. I 

Should anv cab belonging to this subscriber be ht fault 

♦ I 

In any accident whereby the jiroperty or ]ierson of apy ])er- 
son or passenger is damaged or injured while bejng op- 
(‘rated by a drivei* not in good standing, he shall forfeit the 
protection of this Agreement and shall bear the entire cost 
of anv settlement made as a result of an accident ih which 

• t 

damages are caused by an! ineligible driver. That jshould 

the subscriber fail to make a full report of the abcident 
within twenty-four hours after the same has occuri-ed, he 
shall pay the sum of Fifty ($50.00) Dollars instead of 
Twenty Five ($25.00) Dollars as hereinabove provi(jed. 

That the subscriber agrees to abide by and submit! to the 
final decision of the adjusters, officers or attorneys!of the 
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Association bs to the lia])ilitv of the subscriber and the 
amount to be paid. 

Upon the failure to comply with these provisions this con¬ 
tract shall immediately become null and void. 
iSi-ut‘d) (’IIAKLKS W. SAMPSON, (i.. s.) 

' INDEPENDENT TAXI OWNERS 
ASSOCIATION, INC., 

By HARRY C. DAVIS, 

Pres. 

Witnesseth: 


Attest: 


Sccrefarif d' Treasurer. 

47 Plahififf's Exhibit No. 7. 

(Copy.) 

Certificate I of Amendment of Independent Taxi Owners 

Association, Incorporated. 

By the vote of the stockholders of said Corporation upon 
the amendment of the Certificate of Incorporation, made 
under the statutes of tlie State of Delaware, in tliat behalf. 

Independent Taxi Owners Association, a stock corpora¬ 
tion existing; under the laws of the State of Delaware, 
hereby certifies as follows: 

First. That it appears by the duplicate certificate of E. R. 
Trammel and H. 0. Iseli, the Judi>es, who were duly ap¬ 
pointed by the meeting of the stockholders of said Corpora¬ 
tion, duly called in accordance with the By-laws and held 
on the 12th day of January, A. 1). 1928, to conduct the vote 
of the stockholders of the corporation for and against the 
proposed amendment to the (Yudificate of Incorporation; 
that the persons holding a majority of all of the common 
stock of tliis Company, there being no preferred stock out¬ 
standing, had voted in favor of the Amendment. 

Second. That attached hereto and marked Exhibit A is a 
true copy of said Amendments to the Certificate of Incorpo¬ 
ration as the same were adopted at the meeting of the 
stockholders aforesaid, which amendments do not reduce 
the capital of the corporation. 
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I 

Third. That also attached hereto and marked Exhibit B 
is one of the duplicate Certificates made by said i'udges of 
the stockholders’ vote at said meeting, for and against said 
Amendment. i 

Fourth. That the persons holding a majority ofj the com¬ 
mon stock of this Corporation, to-wit: eight jshares of 
48 the total issue of eight shares of the common stock 
then outstanding, voted at said stockholder^ meeting 
in favor of said Amendment, there being no prefer^*ed stock 
issued or outstanding. ! 

In witness whereof. Independent Taxi Owners j Associa¬ 
tion, Incorporated, has made under its corporate jseal and 
the hand of Eugene R. Thorson, its President, and the hand 
of Harry C. Davis, its Asst. Secretary, the foregding Cer¬ 
tificate, and the President and Asst. Secretary have here¬ 
unto respectiv^ely set their hands and caused the corporate 
seal of said corporation to be hereunto affixed this |.2th day 
January, A. D. 1928. j 


[Seal Independent Taxi Owners Association, Incj, Wash¬ 
ington, D. C.l I 

INDEPENDENT TiVXI OWNERS ASSO¬ 
CIATION, INCORPORATED, j 

Bv EUCxENE R. THORSON, 1 


Attest: 

HARRY C. DAVIS, 
Asst. Secretary, 


President. 


49 District of Columbia, 

City of Washingtonf ss: 


\ 

\ 


i 

1 


Be it remembered, that on this 12th day of January, A. D. 
1928, I, Henry M. Fowler, a Notary Public for the district 
of Columbia, do hereby certify that Eugene R. Thorson, 
President of Independent Taxi Owners Associatidn, In¬ 
corporated, personally known to me to be such, duly exe¬ 
cuted the foregoing Certificate before me, and that t|ie said 
Eugene R. Thorson, President aforesaid, duly acknowledged 
that the signatures of the said President and the said Asst. 
Secretary to said Certificate appended are in thei hand¬ 
writing of the President and Asst. Secretary of sai^ Cor¬ 
poration, respectively; that the corporate seal to tlie said 
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Certificate affixed is the common and corporate seal of said 
corporation and that the same was duly affixed by the au¬ 
thority of the stockholders of said Corporation. 

In witness whereof, I have hereunto set my hand and seal 
of office the dav and vear aforesaid. 

[Seal of Henry H. Fowler, Notary Public, Wash¬ 
ington, D. C.] 

HENRY M. FOWLER, 

Notary Public. 
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Exhibit 


The amendment to the Certificate of Incorporation of 
Independent Taxi Owners Association, Incorporated, a 
stock corporation existing under tlie l^aws of the State of 
Delaware by virtue of a Certificate of Incorporation, in 
conformity with the ])rovision of an Act of the (leneral As¬ 
sembly of the State of Delaware, entitled, “An Act Pro¬ 
viding a General Cor])()i-ation Law,” approv(*d March 10th, 
1899, and the acts amendatory thereof and su])i)lemental 


thereto. 

That the Certificate of Incor])oration of said Cor])ora- 
lion be so amended by decreasing its authorized capital 
stock, together with other things, that the following ])e and 
constitute Paragrai)hs Third and Fourth, viz: 


“Third: The nature of the business, and the objects and 
purposes proposed to be transacted, ])romoted and carried 

on are to do anv or all of the things herein set forth as fullv 

» * » 

and to tlie same extent as natural jxn-sons might or could 
do and in any part of the world, viz: 

“To organize and maintain a coo])erative Association of 
independent taxicab owners; to foster and promote the 
social and welfare of its membei's. a feeling of fellowshi]) 
and good will among its members and to conserve their 
individual and associated interest; to acquire, ])reserve and 
distribute information to members of this Association re¬ 
lating to taxicabs; to eliminate or minimize abuses, methods 
and practices inimical or v)rejudicial to the interests of the 
public and the individual taxicab owner and the association; 
for mutual benefit and im])rovement of its members; to 
render such aid and assistance and services to the members 
thereof as mav be reasonablv necessarv; to establish a 
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central telephone switchboard to bo manned andj operated 
by competent operators; to establish teleij)hone call 

51 boxes throughout the City of Washington; to pub¬ 
lish and advertise to the public the services jand rates 

of its members; to adopt a special design and color scheme 
and trade name to use on the cabs of the members \ to create 
and establish a sinking fund or reserve for the purpose of 
indemnifying, so far as practicable, as determined by the 
By-laws, t he members and licensees of this corporation from 
claims against them arising from accidents, occurriing in the 
course of their reanlar business, .said fund to bej adminis¬ 
tered under the direction of the Board of Directors in ac¬ 
cordance with the By-laws. | 

“In general to carry on any other business in cj^nnection 
therewith and to do every and all things necessa|ry or ex¬ 
pedient for the general good and welfai-e, not incjonsistent 
with the laws of the State of Delaware, District of Columbia 
and the laws of the United States, of or relating lo the in¬ 
dividual taxicab drivers’ and owners’ business, pi all its 
branches. I 

“Fourth: This corporation .shall not be for p^'ofit. 

“This corporation shall not have cajiital stopk. The 
members of this Coi*poralion shall be the present jmembers 
of this Corporation, now in good standing, and idso such 
other taxicab owners and operators as shall be adjnitted to 
the Association upon the payment of the initiation fees and 
dues provided by the By-laws and as shall be admitted upon 
such additional terms and conditions as the By-lhws may 
now or hereafter provide. The said initiation fees and dues 
paid according to the By-laws afore.said, shall be jused ex¬ 
clusively for expenses arising out of the conduct ahd main¬ 
tenance of this corporation and for such other purposes as 
may be deemed necessary and advisable by the ^oard of 
Directors and as provided bv the Bv-laws. Eachi member 
shall have issued to him a non-transferable meipber.ship 
certificate u]ion the payment of the necesshry fees 

52 and dues and the fulfilling of the necessary require¬ 
ments, which certificate however, shall be subject to 

revocation for failure or refusal to pay dues or to abide 
bv the terms of the By-laws, or for cause shown.”; 


4—6214a 
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That the Certificate of Incorporation of this Corpora¬ 
tion shall also be further amended by striking out the word 
“Stockholder’’ wherever the same appears in the Certifi¬ 
cate of Incorporation and by inserting in lieu thereof in 
each of said places the word “member,” the said substitu¬ 
tion to take place once in Paragraph Seven, and in six sep¬ 
arate places in Paragraph Eight. 

53 Exhibit “/i”. 

Duplicate—Judges’ Certificate Meeting of Stockholders of 
Independent Taxi Owners Association, Incorporated. 

We, the undersigned, do hereby certify: 

That a meeting of the stockholders of Independent Taxi 
Owners Association, Incorporated, was duly called and held 
at the Company’s office in the City of Washington, Dis¬ 
trict of Columbia, on the 12th day of January, A. D. 1928, 
at 2 o’clock in the afternoon, for the purpose of consider¬ 
ing amending the Certificate of Incorporation of said Cor¬ 
poration. 

1. That the subscribers were appointed Judges by said 
meeting to conduct the vote, taken by ballot, for and against 
the proposed amendment. 

2. That the subscribers did decide upon the qualification 
of voters and did conduct the vote taken bv ballot for and 
against the proposed amendment. 

3. That the subscribers, when the vote was completed, 
did count and ascertain the number of shares voted re¬ 
spectively, for and against said proposed amendment, as 
follows, to-wit: 

For the Amendment: Common stock. Eight (8) Shares. 

Against the Amendment: Common Stock, None Shares. 

And we do hereby declare that a majority of the common 
stock of said corporation, there being no preferred stock 
outstanding, has voted in favor of the proposed amend¬ 
ment. 

Witness our hands this 12th day of January, A. D. 1928. 

E. K. TRAMMELL, 
H. G. ISELI, 

Judges. 
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54 & 55 State of Delaware. ! 

I 

I 

Office of Secretary of State. ! 

i 

T, Charles H. G rantland, Secretary of State of tjhe State of 
Delaware, do hereby certify that the above and f(|)reg‘oing*is 
a true and correct co])y of Certificate of Amendmient of Cer¬ 
tificate of Incorporation of the “Independent Ta^i Owners 
Association, Incorporated,” as received and filpd in this 
office the fourteenth day of January, A. D. 1928, at 1 
o’clock P. M. I 

In testinionv whereof, I liave hereunto set nivihand and 
official seal, at Dover, this fourteenth dav of Jiinuarv, in 
the year of our Lord one thousand nine huiidred and 
twenty-eight. j 

[seal.] CHARLES H. GRAXTLA^D, 

Secretary of State. 

56 St.\te of Delaware, j 

Kent County, ss: | 

Recorded in the Office for the Recording of I^eeds, &c., 
at Dover, Delaware, in and for the County afoj’esaid, in 
Corporation Record K, Volume 9, Page —, &c.,| the 14th 
dav of Jan., A. D. 1928. i 

Witness my hand and the seal of said office tluj day and 
vear last aforesaid. | 

JOHN W. TARBURTGN, 

Bf^corder. 

I 

[Endorsed:] Certified copy of certificate of anliendment 
of Independent Taxi Owners Association, Incorporated. 
Received for record this 14th day of Jan., A. D. 1928. John 
W. Tarburten, Recorder. Charles II. Grantland, Secretary 
of State, Dover, Delaware. I 

I 

57 Whereupon Ellen Splawn was called as 4 witne.ss 
for and on behalf of the plaintiff, and bepig then 

and there dulv sworn bv the Clerk of the Court, iassumed 
the witness stand and, upon examination, testified as fol¬ 
lows : I 

j 

That she is in charge of the sinking fund book wiliich she 
produced; that she made the entries of the book \m July, 
1932. j 
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Whereupon the followiiii»- occurred: 

Q. Were ])ayinenls niade out of this sinking fund for 
damages done bv Diamond Taxicabs in Julv, 1932? 

Mr. Smith: I object. 

The Court: The same gi*ounds, I suppose? 

Mr. Smith: Foi- this reason: Whatevor may have been 
done for other ])eople certainly is not material in this case— 
not for the form of action brought here. 

Mr. Collins: We are simply going into it for the ])ur- 
pose of sliowing ])rocodure. 

The (?ourt: The ])ayments should be restricted to mem¬ 
bers of the association. 

Mr. Smith: This action was brought not on the theorv 
of joint enterprise or of esto])})el ])ut on the theory of two 
joint tort feasors acting as servants. What ha])])ened so 
far as this declaration goes is purely immaterial. If tluw 
want to iiupiire about Mr. Sam])son, [ have no earthly ob¬ 
jection, but certainly they have no right to go into the in¬ 
surance fund so far as it affects other members. 

The Court: You may have your exce})tion. 

Witness testified that payments were made out of 
08 sinking fund for damages done by the cabs in 1932. 


Thereu])on Willie Lovett was called as a witness for 
and on behalf of the plaintiff’, and being then and there 
dulv sworn bv the Clerk of the ('ourt, assumed the witness 
stand and, upon examination, testified as follows: 

That she has charge of the disbursement book and that 
the disbursements for the year for July, 1932, are shown 
in that book. 

Whereupon the following occurred: 

Q. Will you please read some of the disbursements made 
in July, 1932? 

Mr. Smith: Your Honor, I am making the same objec¬ 
tion unless these disbursements ap])ly to the defendants. 

The Court: Very well, I will overrule the objection, and 
you may have your excei)tion. 

Mr. Smith: I have an exception to that. 

The witness then testified to a number of disbursements 
made and to whom made and that these disbursements 
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showed the ])aynient of salaries to employees, switch board 
o{)erators, iiis})ectors who slie believes supervises the cabs, 
and rent, but no taxicab men oi* drivers are pc^id out of 
that fund; telephone eX])enses, call box rental, total $655.50 
for month of Julv, 1932. I 

- ~ I 

I 

■ Whereupon the followin,*;’ occurred: | 

i 

59 Mr. Collins: Your Honor, we mi.i>*ht! possibly 

shorten this by offering- this book in evidence and 
save going- over these various items. J would Ijike to do 
that at this time. | 

Mr. Smith : I certainly am going to object to a l^t of mat¬ 
ter going into this case that has nothing to do i with the 
liabilitv of this companv or with the liability of Mr. 
Sampson. i 

The Court : That is the ultimate question, of cojurse; but 
it seems to me to have some relevancy to disprov^ it. We 
do not want the whole book to go in. I 

Mr. Collins: May we take the i)ortion for Julyj 
Th(' Court: It seems to nu‘ that she has given';the gen¬ 
eral charaeter of these expenses. | 

Mr. Collins: May we go one step further and| ask her 
what the total disbursements were for the month jof July ? 
The Court: Yes. ! 

The Witness: $9,810.31 to the C. S. Savings Bank and 
$5,675 to the International Kxchange. 

Bv Mr. Collins: j 

* I 

Q. Did either one of those figures include paymients out 
of the so-called sinking fund? A. I don't know. | 

i\Ir. Collins: That wdll be all. j 

Mr. Smith: Your Honor, I move that all of tlds testi- 
nionv go out, because it is immaterial and irreleviant and 

* - . i 

has nothing to do with the case. | 

The Court: I will overrule the objection. | 

Mr. Smith : Exception. ! 

i 

r>() Whei*eup()M Sarah Wyant was called as a iwitness 

for and on behalf of the plaintiff, and being then and 
there dulv sworn bv the Clerk of the Court, assumed the 

. . ’I 

witness stand and, upon examination, testified as follows: 

That she is in charge of the accounts receivabje; was 
working on it in July, 1932. I 
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Whereupon the following occurred: 

Q. Will you turn to July, 1932, in the book, please, and 
tell me the total of the accounts receivable for tliat month? 


i\Ir. Smith: Your Honor, I object to that. If he wants 
to inquire as to what Hr. Sampson paid in the month of 
July, 1 have no objection; but certainly the entire income 
of the corporation is not admissible in this case for any 
purpose whatsoever. It does not reflect responsibility in 
anv sense of the word. 

Hr. Collins: We are not asking the question for the pur¬ 
pose of reflecting responsibility; we are asking it for the 
purpose of showing the set-up of this corporation and the 
business they are in. 

The Court:! For the purpose of showing the business 
they are engaged in in the operation of these cabs, yes. I 
will overrule the objection. 

Hr. Smith: Exception. 


Bv IMr. Collins: 

Q. Will you tell us the total amount of receipts for that 
month? A. The total amount of receipts? 

Book did not show all of the receipts; that the owners 
were billed for accounts receivable; Hr. Sampson billed; 
his dues $15.00; did not know the exact number of members 
in 1932 but thinks there was around four hundred; $10.00 
of $15.00 dues, the balance of sinking fund. 

AVhereu])on Mrs. May C. Manger was recalled as a wit¬ 
ness for and on behalf of the plaintiff: 

01 That she makes most of the entries in the cab 

book; could not tell how many cabs there were in 
July, 1932, that she imagines there was about 900; that 
she had charge of the cash receipt book and the amount of 
cash received by the Association in July, 1932, was 
$10,405.00; it was received daily from each member of the 
office for dues and a sinking fund; 

On cross-examination, witness testified that there never 
had been a $1,000.00 initiation fee received from any pros¬ 
pective member. 

Whereupon, plaintiff announced her case closed and the 
jury retired from the Court room. 
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Whereupon, counsel for defciulaiit moves for directed 
verdict in tliis case as to both defendants upon tliie ground 
that ]^Irs. ^languni, as her testimony stands at tlie present 
time, is guilty of contributory negligence; second, because 
the evidence shows that the cab in question was Ithe prop¬ 
erty of the defendant, Sampson, owned, o])erated and con¬ 
trolled by him, and operated at the time of the accident by 
his agent, servant and employee; and further motion was 
made to withdraw a juror and declare a mistrial on the 
ground that testimony as to insurance was improjper; that 
after an ar<*-ument bv counsel for the defendant!, further 
stating the fact that the testimony in the case slujwed that 
the i)laintiff, Mrs. Mangum, looked north on lojh Street 
upon entei’ing tlie intersection and did not see| the ap- 
])roaching cab although she could looking up tjie street 
some fifty odd feet — that the cab was approaching; that 
she did not look and is guilty of contributory negligence in 
accordance with the decision of the Court because there 
was nothing to obstruct her view if she had seed the cab 
and if the cab was traveling at a terrific speed!she was 
guilty of going into the street in front of the cab;! the sec¬ 
ond ground was that the testimony tended to sljow, and 
did show, that the only evidence as to the ownership of the 
cab was that Sampson owned it and it was being driven by 
his agent, servant and employee and is not jengaged 
r>2 in the business in connection with Independent Taxi 
Owners Association; the third ground, foij motion 
was placed ui)on the ground that the testimony offered 
by the plaintiff of the objection of the defendanit of the 
existence of an Insurance fund to take care of the losses 
caused by the oi)eration of taxicabs owned and operated by 
the members of the Association while in the course* of the 
taxicab business and this testinionv being offered in viola- 

i 

tion of law. | 

Defendant objected to the granting of plaintiffj's third 
prayer because there was no evidence to indicate Ivliat he 
saw or could have seen to which an exception w^is duly 
noted and allowed; copy of said prayer being attached 
hereto and being part hereof; the court erred in ijefusing 
defendant’s prayer number 2 because the said ])rai^er was 
supported by the proper evidence as to the relatioilshij) of 
the organization with its members and should ha|e been 
granted for that reason; copy of which prayer isj hereto 
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Whereupon the following occurred: 

Q. Will you I turn to July, 1932, in the book, please, and 
tell me the total of the accounts receivable for that month? 

Mr. Smith: Your Honor, I object to that. If he wants 
to inquire as to what Mr. Sampson paid in the month of 
July, I have no objection; but certainly the entire income 
of the corporation is not admissible in this case for any 
purpose whatsoever. It does not reflect responsibility in 
anv sense of the word. 

Mr. Collins :i We are not asking the question for the pur¬ 
pose of refieeting responsibility; we are asking it for the 
purpose of showing the set-up of this cor])oration and the 
business thev are in. 

The Court: For the purpose of showing the business 
they are engaged in in the operation of these cabs, yes. I 
will overrule the objection. 

Mr. Smith: Exception. 

Bv Mr. Collins: 

(,). Will you tell us the total amount of receipts for that 
month? A. The total amount of receipts? 

Book did not show all of the receipts; that the owners 
were billed for accounts receivable; Mr. Sampson billed; 
his dues $15.00; did not know the exact number of members 
in 1932 but thinks there was around four hundred; $10.00 
of $15.00 dues, the balance of sinking fund. 

Whereupon Mrs. May C. Manger was recalled as a wit¬ 
ness for and on behalf of the plaintiff: 

61 That she makes most of the entries in the cab 

book; could not tell how many cabs there were in 
July, 1932, that she imagines there was about 900; that 
she had charge of the cash receipt book and the amount of 
cash received' by the Association in July, 1932, was 
$10,405.00; it was received daily from each member of the 
office for dues and a sinking fund; 

On cross-examination, witness testified that there never 
had been a $1,000.00 initiation fee received from any pros¬ 
pective member. 

Whereupon, plaintiff announced her case closed and the 
jury retired from the Court room. 
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'Whoroiipoii, counsel for defendant moves for li directed 
verdict in tliis case as to both defendants upon tile ground 
that .Mrs. ^Manguin, as her testimony stands at th|e present 
time, is guilty of contributory negligence; second, because 
tile evidence shows that the cab in (jiiestion was the prop¬ 
erty of tlie defendant, Sampson, owned, operated! and con¬ 
trolled by him, and oi)erated at the time of the accident by 
Ills agent, servant and employee; and further mdtion was 
made to withdraw a juror and declare a mistrii^l on the 
ground that testimony as to insurance was improper; that 
after an argument by counsel for the defendant^ further 
stating the fact that the testinionv in the case showed that 
the idaintiff, .Mrs. Manguni, looked north on lotih Street 
upon entering the intersection and did not seej the ap- 
])roaching cab although she could looking up tile street 
some fifty odd feet — that tlie cab was approaching; that 
she did not look and is guilty of contributory negligence in 
accordance with the decision of the Court because there 
was nothing to obstruct her view if she had seei^ the cab 
and if the cab was traveling at a terrific speed ishe was 
guilty of going into the street in front of the cab;!the sec¬ 
ond ground was that the testinionv tended to show, and 
did show, that the only evidence as to the ownership of the 
cab was that Sampson owned it and it was being driven by 
his agent, servant and employee and is not bngaged 
G'2 in the business in connection with Tndependej^nt Taxi 
Owners Association; the third ground, forj motion 
was placed u])on the ground that the testimony wiii offered 
by the plaintiff of the objection of the defendanj: of the 
existence of an Insurance fund to take care of thie losses 
caused liy the ojieration of taxicabs owned and oyierated by 
the members of the Association while in the coursjj of the 
taxicab business and this testimony being offered i^i viola¬ 
tion of law. 1 

. ..i 

Defendant objected to the granting of vilaintiffis third 
praver because there was no evidence to indicate \yhat he 
saw or could have seen to which an exception whs duly 
noted and allowed; copy of said prayer being attached 
hereto and being part hereof; the court erred in refusing 
defendant’s pra^’er number 2 because the said iirayer was 
supyiorted by the ])roper evidence as to the relation|ship of 
the organization with its members and should ha\^e been 
granted for that reason; copy of which prayer isi hereto 
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attached; the court erred in refusing defendant's prayer 
number 4, requiring to show that the defendant Associa¬ 
tion was negligent and there was no evidence to show negli¬ 
gence on the part of the Association, copy of which is hereto 
attached; the court erred in refusing defendant’s prayer 
number 7, co])y of which is hereto attached, to which an ex¬ 
ception was duly noted and allowed. 

An exception was duly noted and allowed as to the over¬ 
ruling of the three motions hereto, in which case the fourt 
directed verdict for defendant and the witlidrawal of a 
juror, and declaring of a mistrial. 

63 CJiarr/e of the Court to the Jury. 

Ladies and Gentlemen of the Jurv: 

This case has taken some time to trv, but it is an ira- 
portant case for (‘V(‘ry])()dy concerned. 1 believe that all of 
the time that was taken was necessary to develop the truth 
of the matter and was not wasted. We have now ap¬ 
proached the point where the case will be submitted to you. 

This is a negligence case, as you know. The plaintiff, 
Mrs. Mangum, received some injuries in an accident on the 
6 th day of July, 1932. She has brought a suit against a 
man named Sampson, who is conceded to be the owner of 
the taxicab which collided with Mrs. Mangum’s car, the col¬ 
lision resulting in the injuries which she sustained. 

This suit is brought against the owner of the car and 
against the Independent Taxi Owners Association, which 
is a corporation organized under the laws of the State of 
Delaware. I am going to pass by the matter of the opera¬ 
tion of the cars for a time, because there can be no liability 
placed on anyone here unless the liability attaches, in the 
tirst place, to the defendant Sami^son, for if his taxicab was 
not negligently 0 })erated so as to cause this injury then 
nobody was negligent. The first phase of the case, then, is 
to find out whether the defendant Sampson, through his em¬ 
ployee, operated his car that day in a negligent manner, so 
as to make him responsible for the injuries received by 
Mrs. Mangum. 

The suit is based upon negligence. No doubt you, sitting 
as jurors, have tried a number of negligence cases. Neg¬ 
ligence means failure to exercise due care under the cir¬ 
cumstances of the case. In this case it would be the failure 
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to exorcise such cai’c as a roasoiuiblc, ])riuleiit pej’sen oper¬ 
ating a taxicab would be required to exercise. ^eglii::encc 
may consist of two thin.^'s, either the doing of Something 
which should not have been done or the refraining from 
doing something which should have been done under the 
circumstances. | 

^Irs. Mangum alleges that this accident was (paused by 
the joint negligence of Sampson, the owner, andj the taxi¬ 
cab association. As I said a moment ago, however, unless 
Sampson was negligent, under no circi|mstances 
()4 could the defendant Taxicab Association jbe negli- 

.2:ent. I 

Von. have lieai’d Mrs. Mangum’s testimony aboult how this 
accident happened. That testimony is uncontradicjted. The 
defendant did not ])ut in any evidence. He did nc^t have to 
put in any evidence. The law does not require himito put in 
any evidence if he does not want to. He has a righj to stand 
on the evidence put in by the plaintiff. It is true that he 
admits, in substanc(‘, that that testimony is uncont|radicted, 
but he does not admit that it is true, ])ecause that ij< for you 
to say. He does not, howevei’, attempt to contradict it ex- 
cei)t in so far as the i)laintift’’s case has contradicted itself 
bv cross-examination, bv inconsistencies, or bvj lack of 
probability. 'Whether the plaintiff told the truth or not 
and whether the accident actually happened as shje said it 
did is for vou to decide. The defendant is contenit to rest 

• ^ ^ j 

upon her testimony. That is all there is to that. | 

The plaintiff has testified, in substance, that she ^as driv¬ 
ing her car toward the east, approaching the intersection 
of Fifteenth Street and E Street. She said that she looked 
and did not see this car approaching. She proceeded to 
ci'oss the street at a rate of speed not exceeding t^n miles 
an hour; that after the front of her car, as I recal^ it, had 
passed the middle line of the intersection of the streets, this 
car of the defendant Sampson struck her car; and| that as 
a result she received the injuries which have been described 
to you. I 

The traffic regulations which have been introduced im¬ 
posed not only upon the taxicab driver but also ubon the 
plaintiff the duty to ]u*oceed cautiously and carefullv. The 
law does not im]:)ose ui)on one any more than on another 
the duties of driving at a fair rate of speed, keeping!the car 
under control, and exercising' due care to avoid accident. 
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It does irive, however, where two cars are ap])roachin.:^ the 
intersection of a street, the right of way to the car on the 
right-hand side, but that does not give anvbodv the right 
to operate recklessly. Tliey have botli got to be care¬ 
ful. 

65 There' is an old jingle that I remember hearing 

some years ago, which runs as follows: 

‘‘There lies the body of Samuel Grey, 

Who died defending his right of wav. 

Saiii was right as he I'ode along, 

But.he's just as dead as if he were wrong.'’ 

Sam thouglit he had tlie right of way, but In* was killed 
maintaining it. 

1 say, therefore, that both ])arties sliould have exerciser! 
due care in a])pr()aching that intersection, witli the plain- 
tilY having the advantage of the right of wav. 

If vou find that this accident was caused l)v ri'ason of the 

« • 

disregai’d by the driven* of this taxicab of his obligation 
to proceed carefully and to reduce his sp(‘ed if he was 
going fast or, if he was not going fast, to maintain a 
i*(‘as()nably slow s])e(Ml, so as to avoid collision with otlnn* 
cars, and was caused by his failure to give the ])laintilT 
tlie right of wav, and if vou find that such negligence Avas 
the proximatei cause of this accident, then you will be 
justified in returning a verdict against him. 

AVIien you hiave reached that point in tin* case, if you 
find that he was negligent, as I have descri/'cd, and that his 
negligence was the cause of this accident, then you have a 
right to render a verdict against liim in such an amount as 
will fairly and adecpiately compensate the ])laintiff for the 
injuries she has received. Fair, just, and adequate com¬ 
pensation is all you have a right to give; you have no right 
to give any damages u])on the basis or theory of teaching 
the defendant a lesson or of affording an exanqde to 
othei’s. There are cases where that may be done, but not 
in these cases. It must be simply comj^ensation which will 
fairly compensate the ])laintitf for the injuries which she 
has received; and in estimating that, you may take into 
consideration the ])ain and suffering which flowed from 
the injury, the ex])enses to which she was put in an effort 
to become cured, and, in this particular case, the damages 
to the automobile which sheVas driving. I am not going 
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to take time to go through all of that. You havd heard it 
testified and have heard couiis(;l eomment uij)on it. 

06 So far as the doctor’s testimony goes, 'it is not 
disputed that he did treat tlie plaintiff for ja broken 
rib, and he testified as to the fair value of his services. I 
do not think you will be justified in allowing uiider that 
item the sum of more than seventy-nine dollars, because the 
burden is ui)on the ])laintiff, and T think that is| all that 
could be fairlv gathered from his testimony as tb his bill 

♦ c? ^1 

for services. | 

You have heard the testimony as to the automoljile dam¬ 
age and vou will have to consider that matter yourselves. 
The only thing that you will be i)ermitted to allow on that 
item would be the damages from this accident. Anything 
that happened as a result of something else, or course, 

would have to be excluded: and anything that did nbt follow 

. *■ '■ .1 

as the proximate result of the accident could not be ijncluded. 
Those things are to be decided by the jurors’ judgnjieiit and 
common sense, based upon the actual testimony tjhat has 
been given. I 

Of course, vou know that vou mav not disregard anv of 
the testimony, and vou mav not go bevond the te.^timonv. 
Yon must take the testimony as it was given here and decide 

* ' ■ I 

the case on that, not on what was not here or wh^^t some¬ 
body else might have said. You must decide the lease on 
the evidence and the evidence alone. I 

If you should roach the conclusion that this accident was 
not caused by the negligence of the driver of this |:axicab, 
your labors would be over. The verdict should be, then, for 
both defendants. If vou should find that the accident and 
the amount of damage were caused by the negligence of 
the defendant Sami)son, then you could proceed to the next 
({uestion as to whether or not that verdict should be figainst 
Sampson alone or against Sanpison and the Indeiiendent 
Taxi Owners Association. The lattei- ])oint is the oinji which 
has taken up so much time here. This is an importaijit ques¬ 
tion. It has been very fairly and fully presented. is for 
vou now to decide it. 

I want to caution you against this: You know froitn your 
experience here that sometimes the judge will take the case 
out of the hands of the jury and direct a \terdict. 
67 The fact that I have not done so in this casej is not 
to be taken as an indication of what I think aljiout it. 


1 
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It is nobody's business wliat I lb ink al)()nt it. I have a diitv 
to decide certain <iiiesti()iis, and yon have a duty to decide 
your own (|uestions. The I’easoii I have not taken th(‘ (}ues- 
tion out ot* your hands is that it is for you to decide. It is not 
the kind of case that tlu* jud^c* can decid(‘ himself, so no 
inference can be drawn f 1*0111 aiiytliin*? that lias transpired 
here. This (juestion is oiu‘ that requires your .jud,i»nient 
as jurors on the (piestion of fact as to whetluu* or not this 
Association did have such relationship to its iiKmiber 8aiiq>- 
son as justifies the findin.i;’ that at the tini(‘ the accident 
ha])})ened Sanqisoirs car was ('iiga.i*'(*d in some business of 
the Independent Taxi Owners Association. 

You hav(‘ heard testimonv about that orn’ani'/ation ami 
what its ]mrp(i)s(‘s are. You have heard extracts read from 
its charter. You have heard r(‘ad the a£;*reement made be- 
tweim Sanqisoii and the Association. You have heard the 
testimony about tlu‘ way the Association o])erates and main¬ 
tains an office, a tihephoiie system, call boxes, and all tin* 
other thiiiii’s that have lunm told h(‘re to vou. Th(‘ ullimatc* 
(juestion is whetlKu* all those thiii.t^s toi;*ether justify your 
conclusion, as a fact, that at the time this accident hapjxmed 
the taxicab was (‘n.u’a.ii'ed u])on some errand which included 
as part of it a service to the Association. 

There has also been introduced here evidence to the (‘ffect 
that this Association maintains a fund for the pur])ose of 
settliii**: claims. This is not an insurance fund. I am li'oiiii^ 
to say somethin,!>• more about that in a moment. 

To quote from the a.irreement: “The Association a.irrees 

to make every effort to compromise, settle, and adjust out of 

the aforesaiil fund all damaires in excess of twentv-flv’e 

• * • 

dollars for acci<l(m1 s inciirriiu;* from the dav succixMliim* the 
date herein.’’ 


It is an a.u’reement to make every effort to comiiromise, 
settle, and adjust damaires; it is not an insurance contract. 

It. do(‘S'Uot a.u'riM' to indemnify the owner if an acci- 
68 dent ha])i)ens. I want to caution you about this, too: 

Kven if it w(*re an insurance contract, you would 
have no ri.2.jit to take that fact into consideration as bear¬ 
ing upon the liability of Sampson. The law is will settled 
that in a suit against Samjison, for instance, it would be 
highly improper to admit any evidence that he was insured. 
That works both ways. It would be highly impro])er to in¬ 
troduce any evidence that Mrs. Mangum was insured. That 
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would have no bearing- on whether Sampson was liable. If 
a person who carried life insurance were killed b\| a street 
car, for instance, tluo-e could be no evidence by tlie street 
car company to prove that he carried life insurance. The 
insurance question has got to be eliminated as fixing- liabil- 
itv. Under vour oaths as jurors vou have got to consider it 
that wav. j 

This contract is admissible only in so far as it ha^ a bear¬ 
ing on the question of what the true relationship! was be¬ 
tween this Association and its individual membei^s. Was 

i 

that relationship such that when the cab was o];jerating 
upon the streets it was then and there engaged in ]|)erform- 
ing- some of the business of the Association? If it ^vas not, 
then the Association is not liable; if it was, then tl[ie Asso¬ 
ciation would be liable. That is the question of fact which 
vou have to decide so far as the Association is concerned. 

The burden is upon the plaintiff to establish by a fail- 
preponderance of the evidence all the facts necessary to 
make out its cause of action. The burden is u^on,the 
plaintiff to establish that this accident was caused by the 
negligence of the driver of Sampson’s car. That i\i neces¬ 
sary in order to hold Sampson. The burden is al^o upon 
the plaintiff, furthermore, to show that the relatioijship of 
Sampson to the Association was such that the Association 
was liable as well as he. j 

In considering the evidence, all questions of fict, the 
credibility of the witness, and the weight of the testimony 
are matters solely for you to decide. A preponderance of 
the evidence simply means a capacity to tip the scgles one 
way or the other. If the evidence of the plaintiff wgre put 
in info one jian, so to speak, and the evidence of the 
69 defendant was placed in another pan, the evidence 
of the plaintiff must be enough to make tliej scales 
tip in her favor. The weight of the evidence me^ms its 
tendency to make the scales tip or, in other woijds, its 
force as tending to prove some fact. j 


The credibilitv of the witnesses means the extent td which 
thev are entitled to be believed. We all know ot some 
people whom we would believe and of some whcpin we 
would not. Evei-y day in our lives, perhaps, we h'ave to 
pass on the question of whether we shall believe a |Derson 
or shall not believe him. That is a question which I arises 
in this case. It is what I mean when I sav “credibilitv of 
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the witnesses”—wlietli(*r tlie witness shall be believed or 

disbelieved. You should not reruse arbitrarilv to believe 

% 

a witness. You niust have a reasonable and proper ground. 
li‘ there is something about th(‘ api)earanco or manner of a 
witness which makes you f(‘(‘l he should not be believed, or if 
there is a ({uestiou as to the probability of the story which he 

has told, vou mav take tlios(‘ facts into consideration. You 

• « 

inav also tak(‘ into consideration the interest which aiiv wit- 

% * 

ness mav have in the result of theconti-oversv. Those things 
are all in accordance with onr general knowledge of life. 
Sometimes }i(^rsons are inclined to stretch the truth a little 
for their own benetit: on the other hand, some i)eoplo are so 
honest that they will lean ^^ackwards because of their fear 
of stretching the truth a little bit. The fact that a witness 
has an interest, as I said, yon may take into consideration 
in weighing the testimony and deciding u])on his credi- 
bilitv. 

If vou believe tliat anv witness has testified falselv with 

• • % 

respect to any fact and has done that deliberately and wil- 
fullv, then vou have a i-ight to disregard that testimony; 
but vou should not disregard anv testimony lightlv. You 
should take all the testimony, weigh it carefully, and try 
to i-each a determination which is based u])on the finding 
of the real truth. That is what we are all here for. The 
onlv reason we are here at all is to find out what the real 

ft 

truth of this controversy is. 

ft 

70 1 will sum up to you what I have said in this way: 

The fil'st (piestion is, was the driver of this taxicab 
negligent in the operation of that cab? Was this accident 
due to his negligence? If it was, then vou mav and should 
find a verdict against Sampson. If th(‘ accident was not 
due to his carelessness, then yonr labor is over, and you 
should find a verdict in favor of both defendants. If you 


find that Sampson’s driver was negligent and your verdict 
is rendered against Samj)son, then the verdict should be 
for the amount which will fairly compensate the plaintiff 
for the injuries to herself and to her car, which were the 
direct ])roximate result of the accident. Then you may go 
on to the next ste]), the question as to whether your ver¬ 
dict should 'be against not only Sampson but also the 
Independent Taxi Owners Association. If you find that 
it should be, then your verdict should be against both of 
them. 
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I think I have made that clear. Let me sav it iaii’aiii. If 
you find Sampson was not i-esponsible under the jprinciples 
laid down, then your verdict should be in favoir of both 
defendants. If you find that Sampson was re'pponsible, 
then find the amount of the responsibility in dollairs. Then 
i>o on and find whether that verdict should be aifainst not 
only Sampson but Sampson and the Indepencjent Taxi 
Owners Association. I 


You may render a verdict for both defendants, ja verdict 
for the i)laintiff against Sampson, or a verdict for the 
plaintiff against both Sampson and the Independent Taxi 
Owners Association. If you find that Sampsonj was not 
liable, then you cannot hold either defendant liable, and 
vour verdict then should be for both defendants. 1 


Mr. ^fcCabe: If your Honor please, have you overlooked 
})laintiff’s prayer No. 3! j 


The Court: If the jury believe from the eviden(|-e in this 
case that the driver of the Diamond taxicab on approach¬ 
ing the intersection of Fifteenth and E Streets, Northwest, 
saw, or by the exercise of ordinary care should hive seen, 
the plaintiff\s automobile in a position of peril of danger 
in time to have so operated the taxicab he was dijiving so 
as to have prevented the collision between the tapdcab he 
was driving and the automobile the plaintiff was' driving* 
and failed to exercise such care, and that asja result 
71 the collision in this case occurred, causing |injuries 
to plaintiff, then your verdict should be jfor the 
plaintiff. ! 

Then, of course, would follow the question as to jwhether 
it should also be against the Independent Taxi 'Owners 
Association. I 


Mr. Smith: Your Honor, I think you overlooked our 
prayer Xo. 2. | 

The Court: I instruct you that no presumption iof neg¬ 
ligence arises from the mere ha])pening of the abcident. 
The burden of proof is upon the plaintiff to prove to the 
jury by pi*eponderance of all the evidence that the defend¬ 
ants were negligent on the occasion in question apd that 

such negligence was the proximate cause of the acei|dent. 

! 

Mr. Smith: I also direct your attention to prayeij Xo. 6. 
That was as to the visibility at that intersection. i 


I 
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The Court: Should the jury find from all the evidence 
that the jdaintiff on approaching- the intersection of Fif¬ 
teenth vSti-eot with E Street found her vision north on 
Fifteenth Street obstructed by a bank, wall, or shrubbery, 
it would become her duty to exercise proper and reason¬ 
able caution in entering Fifteenth Street. Should the evi¬ 
dence show that she failed so to do and that her failure 
so to do was the ])roximate cause of the accident, then, in 
that event, she is guiltv of contributorv negligence, and 
vour verdict should be for the defendant. 

You mav take the case for vour deliberation. 

* • 

(At 11:45 A. ^I. the jury retired to consider the case and 
at 3:30 P. ^I.’returned to the court room when the follow¬ 
ing occurred:) 

The Clerk of the C’ourt: Mr. Foreman, have the jury 
arrived at a v’erdict? 

The Foreman of the durv: We have. 

The Clerk of the Court: Do vou find in favor of the 
plaintiff or in favor of the defendant? 

The Foreman of the Jurv: We find in favor of the plain¬ 
tiff for $1,000. 

The Court : Against whom? 

The Foreman of the Jurv: Against both defend- 
ants. 

72 The'Clerk of the Court: You have heard the ver¬ 
dict announced bv vour foreman, and that is voui- 

• * • 

verdict, so sav vou eacli and all of vou? 

(The jurors acquiesced.) 

(Thereupoh the instant trial was concluded.) 

73 ' Defendants Praijer Xo. 3. 


The jury are instructed that if they find from all the evi¬ 
dence that the defendant cor])oration is a voluntary organ¬ 
ization oi)erated without profit, for the mutual benefit of 
the members of said organization and that the said com- 
])any does not own or operate a taxicab business, but serves 
only as a method of promoting and engaging the individual 
cab service, by its individual members for which they pay 
a monthiv due, which service is rendered bv the Associa- 
tion in the nature of transmission of calls for desired taxi¬ 
cab service, fixing uniform rates for such Association, the 
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jmrpose is to afford means by which persons Qngas^ed in 
renderini*- taxicab service may obviate inimical ipethods for 
standardized rates, that each memi)er owns hik own cab 
e(piipment, collects and kee])s without accounting- all earn¬ 
ings, that the said membership fees and monthly dues are 
used in maintaining office equipment and the payment of 
salaries and office expense of telephone and oth^r service, 
wages of em])loyees and is not for pecuniary pi^ofit—then 
in that event their verdict should be for the defendant. 

I 

Exception noted and allowed. j 

1 

i 

Defendmit's Prayer No. 4. j 

You are instructed that tlie i)laintiff’s case depends upon 
his showing- that the defendant. Independent Ta:^i Owners 
Association, has been negligent. That is the fp'st point, 
the first question tor you to decide. If the plaintiff fails 
to convince you by the evidence that this defendant has 
been negligent, then you should bring in a verdict for the 
defendant without anv further consideration of! the ease 

» I 

because that is the first and im])ortant thing. | 

i 

Exception noted and allowed. | 

I 

Defendant's Prayer No. 7. | 

The jury are instructed that if they hnd from hll of the 
evidence that the plaintiff looked and failed to| see the 
approaching cab, and there being nothing to prevent the 
plaintiff from seeing said cab, then they are instructed 
that she did not look, and that she is guiltv of coniributorv 
negligence, and that in that event the verdict should be for 

the defendants. | 

1 

Exception noted and allowed. | 

Plaintiff Prayer No. 3. I 

If the jury believe from the evidence in this case jthat the 
driver of the Diamond taxicab on approaching tl|e inter¬ 
section of 15th and E Streets, X. W. saw, or by the pxercise 
of ordinary care should have seen plaintiff’s automobile 
in a position of })eril or danger in time, by the exercise 
of ordinary care, to have so operated the taxicab j he was 


I 

] 

I 

i 

I 
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driving so as to have prevented the collision between the 
taxicab he was driving and the automobile plaintilY was 
driving, and failed to exercise such care, and that as a 
result the collision in this case occurred, causing injuries 
to plaintiff, then your verdict should be for the plaintiff. 

Exception noted and allowed. 


74 Tlie foregoing is the substance of all of the testi- 
moiiy bearing upon the exceptions herein reserved 
on behalf of defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider 
of its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a ])art of the record herein, which is hereby 
ordered, so that tlie defendants may have their case re¬ 
viewed on a])peal, the defendants, ))y their attorney, move 
the court to sign and seal this, their bill of exceptions, to 
have the same force and effect as if each and everv one of 
said exceptions had been se])arately signed and sealed 
which motion is granted by tin* court; and thereupon the 
defendants tender this, their bill of exceptions, and recjuest 
the court to sign and seal the same, which is accordingly 
done, now for then, this 20 dav of Februarv, 1934. 

i AI.FRED A. WHEAT, 

I Chief Justice. 

Approved: 

ALFRED 1). SMITH, 

Attorneif for Defendants, 

; Columbian Buildinq, Washinqton, D. C. 
CHARLES C. COLLINS, ‘ 

JAMES E. McCABE, 

Of Counsel for Plaintiff, 

Mills Buildinq, Washinqton, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6214. Charles W. Sam])son, and Inde])endent Taxi 
Owners Association, a corporation, trading as the Diamond 
Cab Com])any, a])pellants, vs. Rosa L. Manguni. Court of 
Appeals, District of Columbia. Filed Apr. 23,1934. Henry 
W. Hodges, Clerk. 
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JN THE 


^tcrtcs Court of appeals frk ti|e 
^Btslricl of Columbia 

1 

i 

CHARLES W. SAMPSON, KT AL., 

Appellknts, 


ROSA L. :\IANGUM, 


Appellee. 


Tills cause ^irrcw out of an automobile collisioi^ at or 
near tlie corner of loth and K Streets, X. W., jin the 
District of Columbia, on Julv (1, lhd2, a taxicab, iiwiied 
by Charles \V. Sampson, and driven liy his sejrvant, 
agent, and employee, I). F. Stevens, the said Saijnpson 
being a member of the Indeiiendent Taxi Owners’ As¬ 
sociation, and the cab being painted in accordance with 
the colors of said Association. Tin* plea to declaration 
filed by the Independent Taxi OwiH*rs' Association de¬ 
nied any responsibility for the collision, denied tjliat it 
was associated witfi Samjison in tlie operating df the 
taxicab, or that said 1). F. Stevens, was the agent, 
servant or employee of that def(*ndant. Thej ])lea 
of the defendant, Sampson, denied that he was associ¬ 
ated with his co-defendant in the operation of tlnj* cab, 
denied that he was negligent or careless in tlie opera¬ 
tion of the cab, or that he violated any of the tjraffic 
regulations as set forth in the declaration, and ^fter 
issue joined, the case was duly tried before Jiistice 
Wheat, Chief Justice of the Supreme Court oi the 
District of Columbia, the trial being held befpre a 
jury beginning X’ovember 21, 1933, as the Courtis at¬ 
tention is directed to the fact that an error was i|iade 
in the bill of exceptions as appears in the Record on 
page 10, that the trial began March 19, 1931. | 
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The evidence in this case tends to show there was a 
hank or elevation, includiiiij: the copinic. 'wall and shrub¬ 
bery, ot‘ about eleven and one-halt' t'(‘et, which pre¬ 
vented the ])laintitr on coniin.<r out ot* the park into a 
public street, from stMunsr approachin.i^ vehicles comini^ 
south on loth Stre(‘t. The (*vidence furtluu’ showed 
that then* had only been approximat(“ly $7’).00 ex¬ 
pended for medical att<*ndance for the ])laintiff. 

^r<*stim()iiy was lher(*up()n ()lTer(*d, on the ])art of tlie 
})lainti ff, to sliow tin* (‘xist(‘nce of a sinkiii.u’ or iiisurance 
fund, throuirh tin* witness(‘s ])roduced u])on tin* stand 
on b(*half of plaintiff, all of whi(*h (widonco was intro¬ 
duced ov(*r the objection and (*xc(‘])tion of tin* (h‘fend- 
ant, but th<‘!’eaft(‘r tli(*i‘(* was introduc(*d in evidence 
certain exhibits as to tlu* r(‘lationship (‘xistinii’ betwe(m 
the d(‘fendant, Sampson, and the Independent Taxi 
Owners* Association, for tlu* ])urpos(‘ (d* showim; the 
oxist(‘nce of a joint (mt(‘ry)ris(* ])etwi‘(‘n the two defend- 
aiits named in this (*aus(‘. Idit thereafter there was 
oir(‘red in (*vi(h‘nc(‘, ov(‘r tlu* obj(‘ction and (*xce])tion of 
the def(*ndant, (*vi(h‘nce t(*ndintr to show iiK'ome of the 
def(*ndant, IndepeTuhmt Taxi ()wn(*rs* Association. 


Argument 

It is r(*s[)(‘ctfully submitted to tlu* (*ourt tliat there 
have b(*en ap])art*ntly thre(* s(*rious (*rrors ('ommitted 
by the Court in ('onnection with the trial of this cause. 

The first is tlu* admissibility of the <;eneraT iiu'ome of 
the defetulant, Independ(*nt Taxi Owners' Asso(*iation. 

The e-endral rub* of the law undoubtedlv is that in- 

* * 

come of a defendant is not admissible in twidence for 
any purpose in this type of tort action for the principle 
of law involved undoubtedlv is, and tiie onlv leiral rea- 

son for the admissibilitv of such t(*stimonv is, in certain 

» * 

types and classes of cases where malice is involved atid 
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where the question of punishment becomes an issue in 
the case, that testimony as to earninj? power, \Vealth, 
or income of the defendant is admissible. Tlie jobject 
of course beinc: to make the assessment of damhi^es a 

< ' j V ’ 

sufficient punisliment to prevent a repetition of the par¬ 
ticular wronc: committed by that defendant. C'eijtainly 
no court that counsid is cognizant of has ever gobe be¬ 
yond that instruction of law. This rule has beeJi lield 
to be in force and effect in the District of Columbia by 
the Supreme Court of the Cnited States in a caselwhich 
went up from the District of C’olumbia, in whi(jh the 
Court held as follows: 

‘‘Punitive damages are damages bevond and 
above the amount which the plaintiff has j-eally 
suffered and they awarded upon the theor\| that 
they are a punishment to the defendant and jnot a 
mere matter of compensation for in.juriesi sus¬ 
tained by the plaintiff. While all defendants 
joined are liable for compensatory damages M^^re 
is no justice in allowing a recovery of pui'iitive 
damages in an action against several defencjlants 
based upon evidence of the wealth and abilijty to 
pay such damages on the part of one of th^ de¬ 
fendants only. As the verdict must be fob one 
sum against, as well as for all defendants,! who 
are guilty, it seems to be plain that when a jilain- 
tiff voluntarily joins several parties as defend¬ 
ants, he must be held thereby to waive any rigjit to 
recover punitive damages against all. Founded 
upon evidence of the ability of one of the seyeral 
defendants to pay them.-' 

Washinqton Gas Light Co. v. Lcuisden, 172 ly. S. 
534* * I 

Western Union Telegraph Co. v. Cashman) lZ2 
P'ed. 805. * I 

Stockhan v. Malcolm, 111 Wd. 615. | 


1 
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“?>ror in omitting incompetent testimony on 
result of damages is not cured bv an instruction 
to disregard it.'' 

Sinker v. Digrjins, 76 IMich. 557. 


Tlie second error committed bv the Court rose out 
of tlu* refusal of the C’ourt to grant a motion of the 
defendant'. Independent Taxi Owners' Association, for 
a directed vcu’dict in its favor, b(‘cause of the failure 
of the defendant to i^how the (‘xistcmce of a joint enter¬ 
prise, and the further fact that the plaintiff showed 
that the taxicab in question was the sole property of 
the defendant, Sampson, owned and operated and con¬ 
trolled by him, and further that the person driving the 
cab at the time of tlie accident was the agent, serv¬ 
ant and employee of Sampson and not the agent, serv¬ 
ant and employee of the IndepeiKhmt Taxi Owners' As¬ 
sociation. Th(n'(* was a complet(‘ failure on the ])art 
of the plaintiff to show any relation other than a serv¬ 
ice dutv or a dutv to render c(‘rtain services to the de- 
fendant, Sampson, by the defendant association. This 
is shown bv the exhibits offer(‘d in evidence and the 
relationship which existed between the two defendants. 
Certainly the only th(‘ory upon which the Independent 
Taxi Owners' Association could be held was that of 
establishing the relationship of the joint adventure as 
between the two defemlants. The record in this case 
does not disclose that relation or anv evidence of it. 
But does show that the defendant, Sampson, subscribed 

for certain s(‘rvices to be r(‘ndered bv the Association 

* 

to the def(‘ndant, Sam]’)son, and for which he agreed 
to pay a'monthly sum. Th(‘ testimony fails to show 
that the d(‘fendant Association had anv monetarv in- 
terest, either in the cab its(‘lf, the irn'ornie to be derived 
from it, paid no part of the (‘xpenses of its operation 
and received no portion of the profits earned by said 
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cab. The Association did not employ the driver (pf the 
cab, had no power to control him or to discipline him 

in any manner whatsoever. The driver was pai^ for 

1 

his services by the defendant Sampson. Any powfer of 
discipline was vested in Sam})son and that there w^is no 
relationship as understood at law proven by whicjh the 
Court could establish or hold the existence of a jjoint 
enterprise. j 

A joint enter])rise is in fact nothin^: more 01 } less 
than a partnership for a specific sinitle transaction ])e- 
tween two or more p(‘()])le in wliich all parties toj said 
agreement liave actual control over the methods! and 
operation of the (uiterprise engaged in and a linalncial 
interest in tlie proceeds of said ent(‘rp]-is(‘. Paymc^nt of 
a fixed sum as du(‘s foi- services to i)e rendered doeis not 
consitute a division of profits which may l)e derived 
from the operation of said business. Tliat no plaice in 
the record does the evidence prove or tend to ]jrove 
facts sufficient to show the (existence of this rehiition- 
ship, but on the contrary, prove that the existence of 
this relation does not and did not exist. | 

There can be no creation of this relation by wt|y of 
estoppel for tlie reason that estoppel is predicated iipon 
the doctrine of a contract either actually enterediinto 
by the parties or implied by law because of the Rela¬ 
tionship of the parties thereto and this relation does 
not exist as is shown bv the record. ! 

« j 

! 

‘^Equitable estoppel is the effect of volunitary 
conduct of a party whereby he is absolutely jpre- 
cluded from asserting rights either of property, 
contract or remedy as against another person Iwho 
has in good faith relied upon said conduct and has 
been led thereby to change liis condition foil the 
worse.’' Miller Abrans^ 163 Fed. 876. (Cijting 
words and phrases, note 3, page 2498.) | 
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“The doctrine ot* estoppel in pais is founded 
upon the principle of morality, and is intended to 
serve the ends of justice. ‘ It is a doctrine, there¬ 
fore, when properly understood and applied, that 
concludes the truth in order to prevent fraud and 
falsehood, and imposes silence on a party when in 
conscience and honesty he should not be allowed to 
speak.' " J)nn\ij v. Gorcll, 44 1). C\ Appl. 529. 

“There can be no equitable estoppel short of 
one arisinir from actual contract when the truth is 
known to both ])arties or when they l)oth have equal 
nH‘ans of knowledire." Sfortu v. Bolxcr, IbO F. 8. 

r)12. 


“^[ere sihmce itself will not raise an estop- 
]H‘l * * Baxter v. Jones, ISb, Fed. 900. 

“ It is an essential element of an equitable estop- 
])el, that tlu* acts, r(‘presentations, or silence relied 
on to cr(‘ate the estoppel must have been willfully 
intimded to lead the party settinir up the estoppel 
to act upon them, or then‘ must hav(‘ been reason¬ 
able ground to anticipate tliat he would change his 
position or in some way act on the faith of the 
conduct to his detriment." Leather Maniifactnr- 
ers Xati()}ial Bcnih v. Morf/an, 117 U. S. 96; Caseij 
V. Gallu 94 r. S. 673. 


In support of th(‘ doctrine a joint enterprise does not 
exist in th(‘ instant (-ast*, tliat the following authorities 
are ofTennl on th(‘ subject of joint enterprise: 

“The (k)urts and authorities have not vet laid 
down any certain definition of a joint adventure, 

nor have thev established anv verv certain boun- 

• % * 

daries thereof, but generallv thev have been con- 
tent to determine whether the given or concealed 
facts in a particular case constitutes the relation¬ 
ship of joint adventures or co-partners.’’ 

State V. Whitman, est. 108 Wash. 443. 

“A joint adventure may exist where persons 
embark in an undertaking without entering on the 



I 


1 

prosecution of the business as partners strictly, 
but eniraire in a common enterprise for thejir mu¬ 
tual benefit/' i 

Reid V. Schaffer, 248 Fed. 553. | 

i 

‘^Whether the parties to a particular cojntract 
have thereby created as between themselves, the 
relation of joint adventures, or some othet rela¬ 
tion, depends upon their actual intention, which is 
to be determined in accordance with the ordinary 
rules trovernin^ the iiiterpretation and conistruc- 
tion of contracts." i 


Ross V. B linage, 233 Mass. 439. 


‘‘A joint adventure may exist where persoijis em¬ 
bark in an undertaking without enteriiig qn the 
prosecution of the business as partners stjrictly 
but engage in a common enterprise for thei^ mu¬ 
tual benefit: they each have the right to dejmand 
and exp(‘Ct from their associates good faith jin all 
that relates to their common interests.” i 


Reid V. Schaffer, 249 Fed. 553. 


joint adventure can only exist by the VjOlun- 
tary agreement of the parties to it.” | 

Mass, V. Lonstorf, 194 P''ed. 577. I 


‘AVhere several engaged in aceomplishmeht of 
lawful object, fact that one becomes a joint! tort 
feasor in aid of such accomplishment, doe$ not 
charge others per se with liability.” I 

Gerhig v. Bell, 143 Wis. 157. j 

“A joint owner of an automobile is not liable 
for injury to third person caused by negligenire of 
other joint owner,” j 

Mittelstadt v. Kelly, 168 N. W. 501. j 

j 

‘‘But the justice of a rule charging one witlj the 
negligence of another in the matter of perforrhing 
some detail in the execution of the common plans, 
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the performance of which detail he has no right to 
control, is extremely questionable."' 

Kokish V. Price, i36 Minn. 304. 

Pmifje V. York, S. W. R. Co., 8 N. J. L. 604. 
Robinson v. Orefjon, W. P. cC* M. Co., 90 Greg. 
490. 

HnntW. Yaioo cC' M. F. R. Co., 40 Tcnn., 623. 
McCar/na v. Silke, 75 Wash. 383. 


‘‘This doctrine was rejected by the Court of 
Civil Appeals of Texas, the Court saying that 
“We know of no authority for such a proposition 
of law, and the appellant has cited none.'" 

Kansas Citij, M. cC' 0. R. Co. v. Durreit, 187 S. W. 

427 Xo. 3. 

‘‘For this I’ule to apply, it is said that each 
must liave an equal right of controb ^^^d negli¬ 
gence must be in respect of a matter within the 
joint enterprise."" 

Mcijcrs V. So. Pac. R. Co., 218 Pac. 289, Xo. 4. 

Broun v. Wright, 123 Atl. 7. 

Tenadivaij v. tniitcd Rgs. Co., 253 S. W. 1037. 

Corlei! V. Atchison T. d' S. F. Rg. Co., 90 Kami. 

70. 


“Where the uncontroverted evidence shows that 
onlv one of several defendants sued was the sole 
owner of the car, the others are not liable as a 
matter of law in the absence of other evidence 
charging them with liability independent of own¬ 
ership."" 

Em peg v. Thurston, 58 Out. L. 168. 


“Another ruh‘ of law involved, namely, the rule, 
that, when two persons are engaged in the prose¬ 
cution of a joint enterprise, each has authority to 
act for both in respect to the means or agencies 
employed to execute the common purpose and the 
negligence of one in the management thereof will 
be imputed to both * ^ Defendant contends 


I 
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i 

i 

that this rule is applicable here. We think it is 
not. The rule is founded on the theory pf part¬ 
nership or a relation akin to partnership! * * *. 
This .I’oint relation may exist under various cir¬ 
cumstances, as in case of occupants otj a row 
boat * ■*, or persons using a vehicle together 

to move furniture or other goods! * * 

or of persons hiring a conveyance to transport 
their joint property * *. There is no sulch situ¬ 

ation here. The fact that they were husbpnd and 
wife, or that they ran a store together, or that they 
were going fishing together, does not much affect 
this ciuestion. The question is, were they in joint 
control of the instrumentality that caused', the in¬ 
jury, that is, were they jointly operating br con¬ 
trolling the movements of this automobile! at the 
time of the collision.’’ I 

KoJiish V. Price, 136 ]\[inn. 304-309. I 

i 

‘^In these cases, however, there runs a Vein of 
common financial interest, indicating a quasi part¬ 
nership entailing the usual joint control.! This 
would seem to furnish the ultimate distinguishing 
characteristic of a joint venture in such! cases, 
which is none other than the right, either ex¬ 
pressed or implied, to direct the movementi of the 
vehicle employed in the transportation connected 
with the venture.” | 

Robinson v. Oreq. & ash. R. S N. Co., 9|0 Ore. 
490-509. ‘ 1 

I 

I 

‘‘As heretofore stated, DeLewis aiid XTelson 
were partners in the practice of medicine; thby had 
gone to this place to perform a surgical oper^ion; 
it was Nelson’s case and he had performed the 
operation, but DeLewis had assisted him, anjd car¬ 
ried him to the patient’s residence in his own au¬ 
tomobile as a guest without charge. They j were 
jointly interested in the success of the operation, 
and in that sense were upon a joint enterprise. ’ ’ 


I 
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Emit V. r. (f M. V. R. Co., 140 Tenn. 623. 

‘‘It is of course, true that he mi^ 2 ;ht liave been 
associated with all who were ridin^!: in the automo¬ 
bile in some common enterprise, and thus rendered 
liable for the proper manai^enient of the automo- 
])ile, though not actually driving it liimself.'' 

McCann a v. Silke, To Wash. 383-386. 


“The thirtv-seventh, thirtv-eighth, thirtv-ninth, 
aiid f()rli(‘th., an* that tin* C’ourt (*rr(‘d in r(*fusing 
to submit to the jury the issue as to whether the 
plaintiff and one (Ireou, who was also in the car 
at the tim(* of the accident, w(‘re engaged in a joint 
enterprise, for the reason that in such case, if the 
jury so found his negligence would be imputed to 
the plaintiff. We know of no authority for such 
proposition of law and the appellant has cited 
none." 


Kansas Cltif. M. c(' 0. Rij. Co. v. Durretf, 187 
8. W. 427-430. 


“It lik<*wise appeal's to be a well-settled rule of 
law that where persons use an automobile in a 
joint enterprise, the negligence of one of such per¬ 
sons is attributable to the others: but except in 
those cases in which the relation of master and 
servant, or that of principal and agent, is showm 
there can be no such thing as imputed negligence." 

Mei/ers v. So. Pac. Co., 218 Pac. 284-286. 

“It may be conceded that the plaintiff and his 
son were jointly interested in the conduct of the 
business of the corporation, Init it does not neces¬ 
sarily follow that they possessed joint or commu- 
nitv interested in the matter of driving the auto- 
mobile. These and other questions involve mat¬ 
ters of fact for the jury to determine.’’ 

Bryant v. Pac. Elec. Ry. Co., 174 Cal. 737. 

“A community of interest in the objects or the 
purposes, of undertaking, and an equal right to 
direct and govern the movements and conduct of 
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I 

each other with respect thereto. Each mjist have 
some voice and right to be heard in the conjtrol and 
management.’' j 

S, W. L. S S, F., R, A. V. Bell, 58 Okla. 84. 

Cunniufjham v. Thief River Falls, 84 ^Unn. 27. 

Ativood V. Utah L. R. Co., 44 Utah 3661 

Cotton V. WUlmerj etc., Ry. Co., 99 Minii. 366. 

‘‘There is nothing in these cases nor in tllie other 
cases relied upon by the plaintiff which even gives 
color to the contention that an employler who 
agrees to pay an employee by way of additional 
compensation a specified percentage of the! profits 
of his (employer's) adventure become a Jdint ad¬ 
venturer with the employee; that no such relation 
comes into existence in such case. The difference 
between a joint adventurer and a partner jis that 
in case of a joint adventure the persons in qjiestion 
are interested in a single adventure, while tljiey are 
interested in carrying on business together gen¬ 
erally in the case of a partnership. I 

Steivart v. Arnerhach, 148 N. Y. Ap. Diy. 222- 
223. i 

Ross V. Burr aye, 223 !Mass. 439-448. j 

1 

‘‘Why they should have to pay is the pi[oblem 
recurring through agency in all its form^, and 
whatever may be thought of some of the reasons 
that have been offered when the obligation has 
been imposed, it is certain that something! more 
and better must be found than that the defeifdants 
divide the pay for the work that they havejdone, 
or that it is a convenience to the party aggrieved 
to discover a full purse to which to resort, j It is 
true that he is not excused by care in selection or 
orders sufficient to secure right conduct, if ol^eyed. 
But when he could not select, could not cohtrol, 
and could not discharge, the guilty man, hej does 
not answer for his torts. As a familiar instance, 
the servants of an independent contractor af,e not 
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the servants of the contractee. All that there is 
upon which to base a joint liability is that the 
pilots, instead of taking their fees as they earn 
them, accomplish substantially the same result by 
mingling them in the iii’st place, and then, after 
paying ex'p(mses, distributing them to those on the 
active list according to the number of days they 
respectively have been there. Between the pro¬ 
portion of days on tlie active list and days of ac¬ 
tive service, the case is the same as if each pilot 
kept his fees, merely c()ntri])uting to keep up a 
common office from whicli his bills might be sent 
out and where a few details of common interest 
could be attended to. In the latter case this suit 
hardlv would have l)een brought. The distinction 
between it and the one at bar is not great enougli 
to justifv a different result. See the Citi) of Dnv- 
dee, 47 C. C. A. bSl, 108 Fed. 679, 684,’103 Fed. 
696. The second and third questions certified are 
answered ‘Xo.^ 

Guy, ef al. v. Douald, 203 T''. S. 399. 


The law governing th(‘ admissibilitv of evidence as to 
^ * • 

tile e.xistence of insuranc(‘ has b(‘(m s(‘ttl(‘(l in this Dis¬ 
trict fully and comph‘t(‘ly to such an extcait that it 

seems almost unbeli(‘vable that there could be anv 

• 

doubt about it, and tin* comnauit of th(‘ trial court as 
appears on page 31 of the record, wluui h(‘ comnuMited 


as follow^ 


4 , 


Fm going to let this evidence' in and see 


what the result will b(‘." C'eu’tainly it is error to ])ermit 
the jury to s])eculat(' on tlu' (jiu'stiou aftc'r it has been 
settled and (aiuse the t'vidence to be us(‘d to fix the* 
amount of damage. And it is res])(^ctfully suggested 
such evielence can result in but one thing and the judg¬ 
ment of the lowe'r court should be rewersed for this 
cause, which is shown bv the following authorities: 

“We think that to allow juries, in cases of this 
kind, to take into consideration the fact that an 
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employer was insured against accidents:would do 
more harm than good and would increase the al¬ 
ready strong tendency of juries to be infliuenced in 
cases of personal injury, especially wh^re a cor¬ 
poration is defendant, bv svmpathv and preju¬ 
dice.’^ ‘ ^ ^ I 

I 

Saivyer v. Shoe Company, 90 Maine, 369. 

I 

1 

Counsel had no right to tell the jury that be under¬ 
stood that an insurance company was defeiiding the 
case; the court erred in saying that the jury should 
know about it, and to counsel, “You can tell them about 
it, if it is the fact.” We are not aware of any author¬ 
ity for the proof of such a fact in such a casei 

Coming as this and other statements by counsel did, 
and sanctioned as they were, against the objections of 
the defendant, by the coui‘t, th(‘y were probably more 
harmful than if re<rularlv <riven bv sworn witnesses. 

The courts of this and other States hav(^ so fre¬ 
quently spoken on this subject, that calling j^ttention 
to the following authorities mav seem a work of su- 
pererogation. j 

Fuller Co. v. Darragh, 101 111. App. 664. 

Hennies v. Vogel, 87 Ill. 242. ! 

Elgin, J. <& E. Rg. Co. v. Fletcher, 128 ill. 619. 

Welsh V. Hiickins, 40 Ill. App. 53. ! 

West Chicago St. Rg. Co. v. Krueger'], 68 Ill. 

App. 450. I 

Judgment and order reversed on the exceptions, and 
a new trial ordered, with costs to abide thO event. 
Held: That if the evidence as to the defendants being 
insured against loss by injuries to their eTnploy|^es, and 
the comments thereon by the counsel to the juily, were 
improper: | 

Wildrick v. Moore, 22 N. Y. Supp. 1119. | 

Deniars v. Glen Mfg. Co., 67 N. H. 404. I 


I 

1 

i 

I 
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‘‘It is' contended by tlie respondent that there 
was no sufficient objection to this testimony made 

bv counsel for the defense. But the testimony and 

♦ • 

objections must be considered together to prop¬ 
erly determine this (question, and, while it is true 
that the' objection to the (juestion, and in case a 
judgment is rendered against you in this case you 
will be the one that will have to pay it, will you 
not? was simply ‘I object the further objection 
that *‘l object as incompetent" * was urged to the 
same character of (jui^stion ])r()pounded, f(n* the 
same purpose, viz, to show that the insurance com¬ 
pany, inst(‘ad of the apj)ellant, would be responsi¬ 
ble for the judgment. We think that both court 
and counsel were fully advis(‘d of the object of 
the Cjuestion, and of the sco])e of the oi)j(‘ctions 
ther(‘to. i It is true the r(‘spondent said, when the 
()bj(‘ction was mad(‘, that th(‘ (jiiestioTi was asked 
for th(‘ purpos(‘ of aff(‘cting the credil)ility of the 
witness; that he wishes to know what his interests 
were in the case. But it seems to us it plainly ap¬ 
pears that the pur])()se (d* the question was to get 
before the jury, not testimony affecting the credi¬ 
bility of the witness, but testimony showing that 
the jmlgment would be paid by the insurance com¬ 
pany, instead of by the appellant. There was no 
question I about the interest of the witness McDon¬ 
nell. He was the defendant in the case: had testi¬ 
fied that he was, and that he was the owner of the 
mill, and the employer of the plaintiff in the case. 
And thei testimony sought to be elicited by the 
counsel for respomhuit, instead of affecting his 
credibility by showing the res])onsibility of the in¬ 
surance company for the judgment, would tend to 
strenirthen the testimony of the witness bv show- 
ing that he had no interest in the result of the 

case. Hence, it is not likelv that the attorney for 

• * 

the respondent asked these questions for the pur¬ 
pose of strengthening the testimony of the appel¬ 
lant in the case. To the effect that it is improper 



practice in an action for personal' injuries for 
counsel, either by testimony or by understanding 
that an insurance company is defending the case, 
see, also, George ^1. Fuller Co. v. Darragll, 101 Ill. 
App. 664: Cosselmon v. Dunfee N. Y., 65 N. E. 
404; Sairger v. Arnold Shoe Co., (^fe.)! 38 Atl. 
333. It is said by counsel for the respondent that 
these cases are not in point. But while, jin some 
instances, the question was presented in a differ¬ 
ent form, they all proclaim as reprehensible the 
practice of endeavoring to get before a jury the 
fact that the judgment souglit to be obtai|ied will 
have to })e paid by an insurance company, jinstead 
of by the defendant. But, even in the absence of 
any authority, and if the question were presented 
to this court as a matter of first impression, we 
should without hesitancy conclude that such prac¬ 
tice was not in conformity with general principles 
of law, and hinders, rather than aids, the jury in 
arriving at a just verdict. | 

‘‘For the error alleged in this respect th^ judg¬ 
ment will be reversed.^’ | 

But while, in some instanc(\^, the question wjis pre¬ 
sented in a differcMit form, they all ])roclaim asji’epre- 
hensible the practice of endeavoring to get before a 
jury the fact that the judgment sought to be obtained 
will have to be paid by an insurance com])any, i 
of bv the defendaiit. 

Capital ('oustr. Co. v. Holtzman, 27 Appi I). 

130 I 

Paxsou V. Paris, .51 WLK, 466. i 

For the errors above cited, the appellant respec|tfully 
submits the judgment of the lower Court to be re'^ersed 
with costs. j 

(Signed) Alfrp:d I). Smith, j 

Attorney for Appellant, 
Columbian Building, 
Washington,I d. C. 

I 






